BIRMINGHANM CITY COUNCIL ~ “COUNCIL AS TRUSTEE"

PUBLIC REPORT

TRUSTS AND CHARITIES COMMITIEE | Exomaf

Report to: Informalion
paragraph
humber = JUrf

. _private repdit:

Réeport of: _ .Strateglc Directoy, People Dlrectorate

Date of Decision; 15 April 2015

SUBJECT: DISPOSAL OF A LONG LEASEHQLD INTEREST ON

PART OF GROVE PARK (REGISTERED AS.‘THE
PUBLIC PARK AT HARBORNE' - REGISTERED
CHARITY NO; 501812)

Key Decigion: Nd

Relevant Forwafd Plan Ref::

If not.In the Forward Plan;
 (please X" biox)

Chief Executive approved [ |
0&S Chaitiman approved [

| Relevant Cabinet Member(s) or| o

Relevant: Executwb Member for

Locsl Sarvices?

Relevant Q&S Chaitinain:

N/A-

Wards affected:

Hatrborne

1. Purpose of report:

1.1 To seek épproval to dispose of part of the land held in Trust af Grove Park o

Biriniridham Gity Counell to regularise the use of the land-as a care centre far the éldetly;
to create 4 trading subsidiary fof the Trust to- enable. legal -camipletion of the lease gnd
other fulure acticng; and fo. submit to the Charity Commission an applicatiory; for a
Scheme/Order allowing. the Trust the: necessary addiional powers to undertake the-

disposal. if requlred.

1.2 This matterwas netincluded in tha Forward Plan bécausé the gavemance. of Chaiitable
Trusts doas .not give rise to.any ‘key" decigians.

l.ead Contact Officer; y
Margaret Ashton-Gray, Head of City Finénee, Ppople:
Dirgetorate
Telephone No; 0121 675 8717
E-mail address: Margaret:Ashton-Gray@brirmingham.gov.uk
) Pilip M Afidrew, Head of Service, Economy Directorate
| Telephone' No: . 0121 303 3606 ——

E-nigil address:

Philip.

[T
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3. Gonsuitation

3.1 Internal ) '
The Ghalrméan of the Committes was consuited on the. preparation of this report, Officers
in Legal Servies, Corporate’ Finarte,. Birmingham. Property- Services: and ‘the- People.
Directoizte were involved in the drafiing of this report. :

3.2 External
N/A

4. _ Compliancelssues: . '

41 Are the Tecommended decislons consistent with the Council's policies; plans and
strategies? o |
The recommendations need to be consjstent with ttie. objects/purpeses of the Trust whith
are that ‘the land Is used as a place for public. fecréation not preciuding utilising small
areas for other public or charitable purposes. ‘These are consistent with the Cauncil’s
policies, plans and strategies:

4.2 Finangial Implications . ' )

The Tryst will receive a one=off premium payraent iv return for the: creation of a long:
ieasehold interest of 150 years at a peppersarm ground rent. The capital receipt-will be
based on afr independent valuation prepared in agcordance with Part 7 Charities Act:
2011. The premium will be ring-fenced and placed in resefve as resfricted furids, for this |’
specific trust and can. only be used legally'in accardance:with the objects/purpeses ofthe

Trust

4.3 [epal tmplications - o _
Any dispusal between the charitable Trust and. Birmingham City Councii will have te be
sanctioned by the Ebarity Comnmission as a “corected persan” transaction for the
purposes of Part 7 Charities 2011,

Howeyer, the Comniission will be awarg, of the legal principle (established in Rye-v Rye.
[1962] A C 496) that ng one person gan be” both land|oril: and feiiant of their own.
preperty. This alsa the position: Adopted by the Land Registry: who would. ave to be
approached (o régister the Gouncil's |€asefiold interest in the land. Paragraph. 5.4 of Land
Registry Practice: Guide 25 states inat "The- House of Lords decided that neither one
person, nor @ company, oan create a laase in favour of the. same person or gompany.
Any.attempt 40 do 5o is without legal effect {Rye v Rye [1962] A € 496), Therefore, we

also cannot give-any kind of registéréd titlé to such a lease.

As ah unincorporated chafitable trust, the charity does not have a sufficiently separate
and distinct legal enfity to grant a lease to Birmingham ity Council.. Fherefore, the
charitable Trust would, ieed fo: transfer the assefs of the charity, (which would form the
basjs of the leasehold intefest to the Goungil, fo:a Wholly owned frading comipany under

a "head lease”. The terms. of the lease to the frading vehicle raust be ‘sufficiant to allow
the Council 1o enfer into & sub-fease for the interest: it now seeks to acquire from- the |
--— It The Gourcirwould meed to satisfy fself that the-Gouncltas Trustee-had-suffielsnt |-

powers to effect the above, before the disposal eould proceed.:

44  Public Sedtor Equality Duty _
Nons. The statutory functicns dischiarged hy the Gouncil as Trustee. are-subject 10 a |
sepatate: and distingt statutory regime underpinned {princlpally) by thée Charilies’ Act
2611, Trustee Act 20D0 and relevant Charlly. Commission guidance. These. are' rion-
executive functions and are therefore not subject to the: Equalities Ast 2010 provisions.
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6. Evaluatjon of al.terdr_lat}\'ze-.qpﬁon(h):-

6.1 There is nof a'do nothing’ option. here. Thecare cenfre is. already:established and the.
formalisation of the use and occupatjen fs in the bestinterests of both the Trust and the
service. providers.

8.2 The continyafion of the current appropnatmn agreement would risk fhe Trust missing an
opportunify to generate value in the site as requ;red under the Charities: Adts. It Is

- appropriafe to accept-the offer of the initial premium for the site. rather than &n anntial
rental, The:premiurm will be based ori the dssessment 6f‘operi market value for laiid for
these Uses and onée feceived tan belinvested in accoidance with the wider objectives
of the Trust at Grove Park,

7.  Reasons:for Decision(s):
7.1 To ensure compliance with the-statutory re.qmrements. forthe management. of tand held in,

caré-of the elderly in Birniinghaim,

trust, achjeve best value and fo beneﬂmally improve the provision of services for the,

Signatures Date

Gouncillor Plillip Davis

Chair of Trust & Charities et mreoam e areereEemEb e O OIebeve  oyesemb e £nen b em e aben e pen mge arts
Committes:

Peter Hay for

Strategic. Director Pepple
Direptorate

List of Background Documents used to comipile this Report:

» Report to Cakinet of 18% Decemmber 2005: “Cammissicning Strategy for Oldér People’s

Ref 117460/2005)
¢ Report to the Ttusts and Gharitles Sub-Commiftee. of 26" July 2006: “The Proposed

Services — Full Business Case for the development of Special Care Centres” (Forward Plan

Develgpment of a Spec]al Care Centre-at Grove Park, Harborng”
+ Report fo Cabinet of 14" February 2011: “Establishment of an Assessment Service st the
Kenrick Care Céntfs*™ (Fofwald Plan Ref 393982/2011)

‘List of Appendices accompanving thls Repart {if anv}

"Appendix A: Site Plan

|.'R‘a-p$1"'t_ Version | 2 | Dated | 7/04/2015 ]
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BIRMINGHAM CITY COUNCIL - COUNCIL AS TRUSTEE

PUBLIC REPORT
Report to: TRUSTS & CHARITIES COMMITTEE
Report of: Oirector of Corporate Finance
Date of Decision: 16th April 2014
SUBJECT: HIGHBURY TRUST DISFPOSAL OF HIGHBURY ON
LLEASE TO BIRMINGHAM CITY COUNCIL
Wards affectad: Moseley & Kings Heath

1. Purpose of report:

11 To seek approval to grant a lease of Highbury to Birmingham City Council for temporary
use by Civic Catering and to submit to the Charity Commission appropiiate applications
to secure all approvals to undertake the disposal.

2. Decisions recommended:

That the Committee: recommends that '

2.1 the grant of a lease for up to three years, at a market rent, and from a date to be
determined with Birmingham City Council or any company of which the Council is the
sole shareholder, be agreed for the continuing use of Highbury by Civic Catering.

22  the recommendation of the Trusts & Charities Committee to be advanced fo the next
avaitable meeting of the Gouncil as Trustee for approval.

23  an application be made to the Charity Commission for an Crder to sanction a disposal to
the Council as a ‘connected persont’ as defined within the Charities Act 2011

24  That approval be given to the terms of any disposal to be agreed by the Director of
Property with Drivers Jonas Deloiite as independent agents on behalf of the Trust

2.5 and authorises the Chief Legal Officer fo negotiate, seal, execute and complete all legal
documentation fo give effect to the above recommendations.

Lead Contact Officers: | Nigel Oliver,
Birmingham Property Services

Telephone No: 0121 303 3028
E-mail address: nigel:g-oliver@bimingham.gov.uk

Signatures (or relevant Cabinet Member(s) approval to adopt the Decislons
recommended): ‘

Chief Officer(s): e P MRS

Cabinet MEMbEr(S): e e s e e

List of Background Documents used to compile this Report:

nong

List of Appendices accompanying this Report (if any):

none




3.

3.2

3.3

3.4

Compliance:

Consultations:

Substaniial and extensive public cansuitation has been undertaken on the various options
for the future use of the premises within the Trust boundaries including locat Member
consultatian, public meetings and information posted on the Birmingham website and
local press to ensure wide circulation and involvement. Of the responses received from
the public consuttation, an overwhelming majority of those responding were in favour of a
the lease to Civic Cafering covering the period up to refurbishment of Highbury provided it
is at market rent in line with the requirements of the Charifies Act 2011 and guidance
issued by the Charity Commission.

Are there any reievant legal powers, personnel, equalities, procurement, regeneration and

other relevant implications?

The City Council is Sole Corperate Trustes for a number of Charitable Trusts and has
delegated the day to day administration of the Charitable Trusts to the Trusts & Charities
Committee. Charitable trust activify is regulated by the Charity Commission and any
proposals refating to the future management of the estate wili be governed by the Trust
document as amended by any Scheme approved by the Charity Commission If this is

- required. The grant of a lease to Birmingham City Council will be a disposal to a

‘connected person’ and will require an order from the Charity Commission

« The Trust known as ‘Highbury’ holds the freehold inferest of the estate which has been a

Registered Charity (no 1039194) since 1994 and as Sole Corporate Trustee of the
Highbury Trust is responsible for ensuring the Trust is managed strictly in accordance
with the governing document, i.e. “far the benefit of the citizens of Birmingham” and in
strict accordance with charity law (which is subject to regulation by the Charity
Commmission). The conveyance requires the Trust to maintain the Hall and land as a
recreation ground. All applications proposed in this report are intended to improve the
future management of the Park.

How will decisions be carried out within existing finances and resgurces?

The Council as Trustee through the- Cormittee has responsibility for ensuring the proper
govemance of the Trust in accordance with the objects and purposes of the trust and
charity law including the requirement to act in the best interests of the Trust at all times.
An application to the Charity Commission and the formation of a lease will be undertaken
by officers in Legal Services and Birmingham Property Services. Once implemented,
portions of the estate, including the Hall and Chamberiain House, as deemed appropriate
can be let on terms agreed by a qualified independent surveyor. Any surplus rental
income aceruing to the Trust will be spent on maintaining the trust assets.

Main Risk Management and Equality Impact Assessment Issues (if any):

The sanctioning of the disposal rests entirely with the Charity Commission who will
consider the application in accordance with its own guidance and charitable law. If this is
not approved the Trust can continue o be operated as now but this will not resolve the
issues over the Hall or Chamberlain House.

Cmmicl A Rl mmsarmem mammst  Triredhr el St M et P b R m




4.2

4.3

4.4

Relevant background/chronology of key events:

The estate comprises approximately 13.03 hectares (32.2 acres) of park land including
Highbury Hall and Chamberlain House and three Iodges The estate was gifted by the
helrs of the Right Honourable Neville Chamberlain an 31% March 1932.

The tenms of the gitt simply provided that the Trustees should hold them “in the first
instance for use as a hospital for the treatment of limbless and other soldiers, sailors or
pensioners” and “if and when the Trustees should consider that they were no longer
needed for those purposes the Trustees should hold the property for such public
purposes as they with the consent of the Corporation of Birmingham might determine or
might at the request of the Corporation transfer it to themn for the general benefit of the
Citizens of Birmingham" but did not include provision for alternative modern management
such as the opfion to make disposals, grant leases or work with external partners. This
route for approval seems to have been sufficient at the time but charity law has
developed and the Council as Trustee can now rely on the statutory provisions of the
Trusts of Land and Appointment of Trustees Act 1986 to proceed with the disposal
subject to the matters set out in this Report.

The City Council, through its Civic Catering operation continues to use Highbury and the
nearby grounds as a conference centre and wedding venue. It is preferable to maintain
an occupying tenant until the nature and durafion of any refurbishment is clarified and
therefore: appropriate to continue with Civic Catering provided appropriate legal tenure.is
resolved. Birmingham City Council operating as Civic Catering is a 'connected person® to
the Trust and therefore an order from the Charity Commission is required before a
disposal including a lease can proceed.

A proposal to refurbish Highbury forms one of the key elements of an Options Appraisal
for the Highbury Trust estate subject to proposed applications o the Heritage Lottery
Fund and others and the lease fo Birmingharn City Councii is necessarily limited to the
period until that refurbishment may sfart, At that stage the premises would be vacant far
the duration of the works and Ilkely then subject to & marketing exercise to secure a new
tenant far the refurbished premises.

Evaluation of alternative option:

To do nothing is not an appropriate option. Without an occupier the Hall would be at
considerable risk while awaiting the funding for a refurbishment and a letting on the
general market. It is unlikely that an alternative commercial operator can be found to take
over for the short period left until that time but that is an option that can be considered if
for any reason Civic Catering do not proceed.

.
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BIRMINGHAM CITY COUNGIL- “COUNCIL AS TRUSTEE”

PUBLIC REPORT
Report to; TRUSTS ANP CHARITIES. COMMITTEE
Report of: ' DIREGTOR OF PROPERTY
Dite of Décision: 22 JULY 2016 - _
| SUBJECT:. ELFORD ESTATE - APFROVAL OF ASSIGNMENT -
LEASE FOR HOWARD PRIMARY SCHOOL PLAYING
FIELD
' Wards: affected: Outside of City Boundaries

11

__Purpose of report;

1.1 To-approve the decision by the Chéiﬁéf'the Trusts and Charities Committae fo approve the

assignment of the existing lease of the playing filds adjacent fo the: school from the
Howard. Primary Schaol to the new Academy known as The Small Schools Multi Atademy

Trust.

.2I

Decision(s] recommended:

21 To fite the action. of the Chaimmian, i consiltation with officers, in agreeing the
assighimerit of the-lease to the:new Academy and to delegating to the: Director 6f Praperty

and the Director of Finarice' authoiity to undertake all appropriate actioits to negofiate the
terms. of the licence and for the: Direstor of Legal Services to prepare, negotiate, execufe;
seal and complste all necessary documentation fo give effect fo the above decisions.

Contact Officer: Nigel Qlivei

Telephitie No: 0121-3033028

E-mail address: nigel_g_oliver@birmingham.gov.uk
Slgriatares:

GHIEE OFIGET(S): v veorerresmrancssnssnenas iosara et baede b R ms e b8 R 0 801

y, .
Dat&d;.,....:r-“.._}-.,.,._..‘._. qravinsengunary ivsdinsbnaadag thasdsrnrdrrsrazsen

"[List of Appendices apcompanying this Report (If any):

1. Ghair's Actien report:

3-:

Relevant backgrownd/chronology of key everits:

Mone.,




 BIRWINGHAM CITY COUNGIL- CHAIR'S ACTION
ELFORD ESTATE - APPROVAL OF ASSIGNMENT OF LEASE

Wards affected: Outside of City Boundaries

1.1

12

1.4

15

The Howard Primary School at Eiford uses land held by. the Elford Eététe as a playing
field for the schools use only. The lease.is granted ta South Staffordstilre: €otnty Goungil
for a perlod of 38 years from 259 Décember 1993 (16 years refaining) with a rental
incomme of-£225 per year. The School is converting to an Academy under the Academies
Act 2018 and will be ran by The Small schools Multi Academy Trust, though thé school
will continue o be known as The Howard Primary School. The, ahove statute. empowers
the Academy 1o take leases direct and it is proposed to 4ssign the remainder of the: lease
from.South Staffordshire County Coungil to the Academy from 1% June 2015.

The (ease includes a provisiah against agsignment but it is assumed that when
negofiated there was. not likely to be any allemative’ schools: previders :apid ttiis- was an
additional power fo prevent uses other than: schools playing fields being prothoted rather
than specifically agaihst an assignment as: how proposed. -A Deed. of Variation will be
reguired to amend the lease.fo enable this or futlire assignments to take place.

The Director of Ru‘a_'smjfde‘s- seeks the approval of the Chair of the Trusts and Charities
Committeé to. ehable. the leasa of the playing field te be assigned to The. Stnall Schools

Nulfi Azademy Trust on-the samne tems excepf as regards o assigriment and for the
remainder of the. origingl lease petigd. Please note it is ariticipated that The Small-

Schools Multl Aeademy Trust will make an application for a longer lease in due course
but any application will be miore approgiriately dealt with at Comiittee,

That the Director of Property and Director of Finance be authorised to regofiate:theterms
of the proposed assignment. and Deed of Variation t¢ enable the land fo be used-as
playing fleldls witholit intefruption.

That the Directer of Legal Services he authorised to prepare; negotiate, execiite, seal
and compilele all necessary decumentation to give effect {0 the above. decisions and 1o
plage any fornval advertisements required under either s.123(a) of the Lpcal Govefnment
Act 1972 or various otherstatutes as.may relate-ta the charltabile status of the tand in the
granting; of this lease, ifafiy.

Contact Officer, | Nigel Qiiver

Telephone Moz . . |@121:3033028
E-mail address: nigel §_cliver@birmingham.gov.uk

Elrmingham: Property Services

Howard Primary School pssignmehlt of Flayiig Fields May 2015

TSN I e




Signatures of the ralevant Chairman and officers. in agreeing to the imatters. higlilighted in
paragraph 1.1 to 1.5 above re playing field land at Elford for the Howard Primary School :-

Chair of the Trusts and Chafities Committee!
Councillor Philip Davis

e mi el i sy P S R R T R T crd i eaamedahbe (43NS

ST OFCOITE] 1141115+ cesrtcnseas cessersas e i s v s e300 0 et b

Date ceRrEpAzuRPOLTRY ..,...,.._-..._._.......-...,.'._....-...‘.._.\......j..--.'.-.‘....,.-..*.i.._.l-.-..._u'.uu Praabusanabazeniat

Appendix 1 : Lease and plan

Vowird Primaty School gsslgnment of Playing Fields May 2015
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BIRMINGHAM CITY COUNCIL — “COUNCIL AS TRUSTEE” -
PUBLIC REPORT

Report to: TRUSTS AND CHARITIES COMMITTEE

Report of: DIRECTOR OF PROPERTY

Date of Decision: 215t September 2016

SUBJECT: SURRENDER AND RENEWAL OF LEASE OF PLAYING

FIELD FOR HOWARD PRIMARY SCHOOL (THE
ELFORD ESTATE CHARITY — REG. NO.1000692)

Wards affected: QUTSIDE OF THE BIRMINGHAM CITY BOUNDARIES

1. Purpose of report:

1.1 To consider the request of the Small Schools Multl Academy Trust operating the Howard
Primary School for the grant of a longer lease of the playlng field [and, being part of the
Elford Estate held i in trust.

2. Decision(s) recommended:

21

2.2

23

2.4

25

That Committee:

v [ ]

approves the proposal to accept the surrender of the e)ustlng lease and grant a new lease
of up to 125 years.

approves the terms of any disposal being negotiated and agreed by the Director of
Properly acting as agent on behalf of the Trust.

authorises the recommendations of the Trusts and Charities Committee to be advanced to
a future meeting of the Council as Trustee for approval.

authorises any further approval necessary is sought of the Charity Commission or other
party or body as appropriate and to agree to make any applications nhecessary for
appropriate powers of disposal.

authorises the City Solicitor to place any fermal advertisoments required under s123 2(a}
of the Local Government Act 1972 for the loss of public open space (if any) or required
under any of the various stafutes as may relate to the charitable status of the land
including any appropriate consultation stages and to appralse the Committee of the results
of that consultation.

p 68 authorises the City Solicitor to prepare, negotiate, executs, seal and complete all
necessary legal documentation to give effect fo the above decisions.
Lead Contact Officer(s): Nigel Oliver
Birmingham Property Services
Telephone No: 0121 303 3028
E-mail address: nigel.g.oliver@birmingham.gov. uk




Consultation

No additional separate consuliation is envisaged except where further consultation
locally may be required to satisfy the requirements of the Charity Gommission and the
various Charities Acts. The Elford Estate is outside of the City boundaries and falls
within the parishes of Eiford and Whittington & Fisherwick and the secretaries of the
Parish Councils are informed of works which affect the public areas of the estate.

Compliance Issues:

4.2

43

4.4

Are the recommended decisions consistent with the Council’s policies, plans and

strateqies?
The objects/purposes of the Council’s charitable trusts all have a commonality and

principally are held for the benefit of the citizens of Birmingham. Actions proposed are
required fo be in the best interests of the trust and are intended to preserve the trust
estate for the future while consistent with the Council's Policies, Plans and Strategies.

Financial Implications
The property is already leased long term to the school. There will be no direct cost in

proceeding with the proposed new lease as the tenant will pay all Trust landierd’s legal
and surveyor's costs. The negotiations may secure a small rise in rent paid and any
increased rental income will be of general benefit to the Trust.

Legal Implications

Management and governance arrangements for Charitable Trusts are set out in the
constitution under which they were established. Charity Trustees in making decisions
must also comply with Charities Act 2011, Trustee Act 2000, other relevant legislation
and guidance issued by the Charity Commission., The assets of a charity must be used
in accordance with charitable law, failing which this will give rise to a breach of frust.
Trustees have a duty to preserve the assets of the trust Decisions made by the charity
must be expedient in the interests of the charity at ali-times. The disposal of trust assets
is an exceptional event and must be in line with appropriate professional advice. All
valuation advice conforms to the requiremants in Part 7 Charities Act 2011 for the
disposition of trust land. The grant of a long lease is a disposal for these purposes.

The City Council is Sole Corporate Trustee of a number of chatitable trusts and has
delegated day to day management decisions in respect of these trusts to the Trusts and
Charities Committee with decisions on other matters being approved at meetings of the
Council as Trustee, Proposals for the management of [and in trust or of services
thereon require robust procedures to safeguard the Trust and the public using the
parkland and buildings to comply with charity law. Charitable activity is further regulated
by the Charity Commission.

Public Sector Equality Duty (see separate guidance note)

N/A. The statutory functions discharged by the Council as Trustee are subjectto a

separate and distinct statutory regime underpinned (principally) by the Charities Act

2011, Trustee Act 2000 and relevant Charity Commission guidance. These are non-

executive functions and are therefore not subject to the Equalities Act 2010 provisions.
However, no decision is made until the ‘Council as Trustee’ has it is determined it is
expedient in the interesis of the charity to grant a new lease.




Relevant background/chronology of key events:

5.2

5.3

54

5.5

5.6

5.7

The Elford Estate Charity is formed from a single gift to Birmingham from Francis Paget
in 1936 and is held in trust as Registered Charity no.1000692 registered 25 October
1990, The Governing document is a Scheme dated 14" May 1990 which empowers the
trust to make disposals of land and property by sale or by lease without further consent
from the Charity Commission,

The Howand Primary School uses 0.187 hectares (0.396 acres) of land on the Elford
Estate adjoining the school as a small playing field for the schools use only. The lease
granted to South Staffordshire County Council for a period of 38 years from 25"
December 1993 with a rental income of £225 per year was assigned to The Small
Schools Multi Academy Trust on 1% June 2015, The Academy seeks a new long lease
to match their interest in the school buildings (not on trust land} and preferably for 125
years in line with the usual model for the grant of leases to Academies generally.

In considering the request for a long lease due consideration must be given to the future
management of the estate as a whole The land for the school playing field has no
independent access and would be difficult to use for any other purpose at present and
therefore the grant of a Jong lease appears not to be detrimental to the Estate. Few long
leases have been granted at Efford but it is noted that the school playing field directly
adjoms land leased to Elford Parish Council for the use of the local Crickef Club which

is on a 99 year lease expiring 14™ May 2089, .

In negotiating any new lease it will be appropriate to reconsider other terms including
rent. The lease plan will remain as exisfing, see appendix 1.

Aims and Objectives of the Charity

Each park is held as a separate trust and decisions need to be in the best interests of
that trust, The objects of the Elford Estale Charity are ‘the promotion of the healthy
recreatioh of the inhabitants of the City of Birmingham' and ‘the preservation of the rural

_ nature of the estate”. The continuation of the playing field lease supports these objects.

Trustee Powers

The charity’s constitution is set out within the executed Trust Deed, principally the
acquisition deeds or as amended by a Scheme agreed with the Charity Commission. All
decisions will be mindful of the original intention set out in the documents however
subject to compliance with Charity law and Part 7 Charities Act 2011 sufficient powers
also exist for the Trustees to make decisions on the future of the assets including
disposal in the Trusts of Land and Appointment of Trustees Act 1996.

Charity Finances

Formal accounts are required fo be prepared for the Charity Commission returns where
appropriate. The Trust has a strong revenue stream principally from the letting of the
main [and holding comprised in Home Farm plus other smalier lsttings.




6. Evaluation of alternative option(s):

6.1 Do nothing. The lease will continue uninterrupted until 2032 and therefore there is no
requirement for the Trust to extend the lease at this stage if it chooses not to.

8.2 Crant a lesser term than requested but if so there would seem to be little benefit to either
party to do so prior to the natural renewal pint in 2032.

6.3  As has been noted, the school playing fleld directly adjoins land leased to Elford Parish
Council for the use of the local Cricket Club. This was granted for 99 years expiring 14™
May 2089. it may then be most appropriate that the grant of any new lease to the
Academy for the school playing field be limited to matching that expiry date.

7. Reasons for Declsion(s):

7.1 To secure legitimate occupation of land and enhance the Trusts support of the local
community while also ensuring on-going compliance with and the objects of the Charity

for the future. '

Signatures Date
Chairman of the Trusts & Charities Committee

-------------------------------------------------------

Chief Officer
Director of Property

List of Background Documents used to compile this Report:

1. Elford Charity Commission Scheme dated 14 May 1990,
2. Existing lease dated 1% July 1997

List of Appendices accompanying this Report {if any):

1. Lease Plan.
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BIRMINGHAM CITY COUNCIL — “COUNCIL AS TRUSTEE”
PUBLIC REPORT

Report to: TRUSTS AND CHARITIES COMMITTEE I

Report of: Director of Property
Date of Decision: 20 April 2016

SUBJECT: SURRENDER AND RENEWAL OF LEASE AT 187

HARBORNE LANE (SELLY OAK PARK (REGISTERED
CHARITY NO.522877)

Wards affected: Selly Oak

1.

Purpose of report:

1.1

To-consider the surrander and renewal of the lease of 187 Harborne Lane, which is part
of Selly Oak Park, held in trust— '

2.

Decision(s) recommended:

2.1

2.2

23

24

25

b 6

That Committee:

approves the proposal to accept the surrender of the existing lease and grant two new
leases on the same land, each for 125 years. )

approves the ferms of any disposal being negotiated and agreed by the Director of
Property acting as agent on behalf of the Trust, including change of use to pemmit uses as
described in C2 and C2A of the Town and Couniry Planning (Use Classes) including
student accommodation.

authorises the recommendations of the Trusts and Charities Committee to be advanced to

" the next available meeting of the Council as Trustee for approval.

authorises any further approval necessary is sought of the Charity Commission or
descendants of the original transferors of the land, or other bodies as appropriate and to

" agree to make any applications necessary for appropriate' powers of disposal.

authorises the Gity Solicitor to place any formal adverlisements required under s123 2(a)
of the Local Government Act 1972 for the loss of public open space (if any) or required
under any of the various statutes as may relate to the charitable status of the land
including any appropriate consulfation stages and to appraise the Committee of the results
of that consuliation.

authorises the City Solicitor 1o prepare, negotiate, execute, seal and complete all
necessary legal documentation to give effect to the above decisions.

Lead Contact Officer(s): Nigel Cliver - Property Manager, Birmingham Property Services
Telephone No: 0121 303 3028
E-malil address: nigel.g.oliver@birmingham.qov.uk

[ Helen Juffs :Surveynr,mBir}ﬁ'iﬁgham Property Services

Telephone No: 0121 464 1624
E-mail address: helen.juffs@birmingham.gov.uk
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3. Consultation
Consultation should include those that have an interest in the decisions recommended.,
31 Intemal
Officers in the Parks Service have been consuited and have raised no objections.
3.2 External
No additional separate consultation is envisaged except where further consultation
locally may be required to satisfy the requirements of the Charity Commission and the
various Charities Acls.
4. Compliance Issues:
41 Are the recommended decisions consistent with the Council's policies, plans and
strategies?
The objects/purposes of the Council's charitable trusts all have a commonality and
principally are held for the benefit of the citizens of Birmingham. Actions proposed are
required to be in the best interests of the irust and are intended to preserve the trust
estate for the future while consistent with the Council's Policies, Plans and Strategies.
4.2  Financial implications
(Will decisions be carried out within existing finance and resources?)
The property is already leased long term but has been vacanl far several years pending
a suitable new use. There will be no direct cost in proceeding with the proposed new
lease as the lenant will pay all landiords legal and surveyors costs. The substantial
increase in rental income will be of general benefit.
43 Leqal Implications

Management and govemnance arrangements for Charitable Trusts are set out in the
constitution under which they were established. Charity Trustees in making decisions
must also comply with Charities Act 2011, Trustee Act 2000, other relevant legislation
and guidance issued by the Charity Commission. The assels of a charity must be used
in accordance with charitable law, failing which this will give rise fo a breach of trust.
Trustees have a duty to preserve the assets of the trust. Decisions made by the charity
must be expedient in the interests of the charity at all times. The disposal of frust assets
is an exceptional event and must be in line with appropriate professional advice, All
valuation advice conforms to the requirements in Part 7 Charities Act 2011 for the
disposition of trust and. The grant of a long lease is a disposal for these purposes.

The City Council is Sole Corporate Trustee of a number of charitable trusts and has
delegated day to day management decisions in respect of these trusts to the Trusts and
Charitles Committee with decisions on other matters being approved at meetings of the
Council as Trustee. Proposals for the management of land in trust or of services theraon
require robust procedures to safeguard the Trust and the public using the parkland and
buildings to comply with charity law, Charitable activity is further regutated by the Charity
Commission. Section 19 of the Local Government (Miscellaneous Provisions) Act 1976
allows the City Council powers to amend services and meets the Council's regulations
and standing orders.

44 Pul)'Iiti-Secto-f Egualiﬂ I-I-)'uﬁm(-see segarafé-gdidance no'tel-

N/A. The statutory functions discharged by the Council as Trustee are subject to a
separate and distinct statutory regime underpinned (principally) by the Charities Act
2011, Trustee Act 2000 and relevant Charity Commission guidance, These are non-
executive functions and are therefore not subject to the Equalities Act 2010 provisions.
However an Equality Impact Assessment has been undertaken for the Cabinet report.
No decision on a new lease will take place until the ‘Council as trustee’ have considered
the maiter further.
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5. Relevant background/chronology of key events:

51 Selly Oak Park is formed from a number of acquisitions and is mosily held in trust as
Registered Charity n0.522877 k/a Public Park and Pleasure Ground Birmingham Selly
Oak Park registered 01 October 1963. The City acquired the specific part of the Park
when the land was gifted by William John, William W and Robert L Gibbins on
31/12/1919. The Gibbins family were a very prominent family in the area at the time.
No. 187 Harborne Lane is the site of the former park keepers lodge which was
demolished in the 1980's. The trust deed contained a Testrictive covenant limiting the
use of the land generally to recreational purposes (public open space). In 1988, a Deed
of Release was obtained fo relax the covenants on this section permitting the use of
the building to allow “care for ofd people.” A 99 year lease was then granted and the
care home property erected.

52 In May 2007, the nursing home closed as a result of changes in legislation making
many care homes nationally non-compliant and financially unviable,

53  [n 2013 the lease was assigned and the new fenant sought landlords consent to extend
the term of the existing fease and to a change of use from ‘care for old people’ to uses
as described in C2 and C2A of the Town and Country Planning (Use Classes) Ordery
1987 (as amended) including student accommodation. There is substantial demand for
accommodation for employees of the two hospitals in the vicinity as well as general
demand from university students. Planning consent to convert the existing building in to
a 21 bed student accommodation block and a new stand-alone accommodation block
for 9 student apartments has been granted. The conversion of the existing building has
been undertaken and is fully occupied.

5.4 Negotiations to surender and re-grant the lease have been on-going for some time and
the main terms have now been agreed. The new terms will give the trust a greatly
increased annual income and the-ability to review the rent to market value every 7 years
as opposed to the current lease which only doubles the passing rent every 25 years.
Plans of the existing and proposed leases attached as Appendix 1 and 2. itis
anticipated that a further Deed of Release will now be required in addition to other
consents for the disposal.

55 Aims and Ohjectives of the Charity
Each park is held as a separate trust and decisions need to be in the best interests of
that trust. The area leased is separated from the main park by the line of the farmer
Lapal Canal though still subject fo charitable objects generally. There was also a
potential requirement of land within the lease to assist the restoration of the Lapal Canal
by the Lapal Canal Trust in reconstructing a turning circle on the bridge. However most
recent plans for the canal development no longer include the leased land and so terms
have recenily been agreed which include the full area of the existing lease.

56 Trustee Powers
The charity’s constitution is set out within the executed Trust Deed for each park
principally the acquisition deeds or as amended by a scheme agreed with the Charity
~ Commission. All decisions will be mindful of the original intention set out in the

documents however subject to compliance with Charity law and Part 7 Charifies Act -
2011 sufficient powers also exist for the Trustees to make decisions on the future of the
assets including disposal in the Trustee of Land and Appointment of Trustees Act 1996.

5.7 Charity Finances
Farmal accounts are required to be prepared for the Charity Commission returns where
appropriate although income at Selly Oak Park is below the threshold and far exceeded
by general maintenance obligaions for the parkland with all duties undertaken by BCC
Parks Service.
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6. Evaluation of alternative opfion(s):

6.1 Do nothing. There is not a 'do nothing' aption. Action must be taken as the Lessee is
legitimately in occupation but currently operating a business without full consent of the
landlord, and the passing rent is minimal. '

6.2 Take legal action against the Tenant to stop using the building as student
accommodation. This would incur legal fees and would prevent lhe development of
land and increased income to the Council. It would also deny an opportunity to provide
much needed affordable accommodation near to the hospitals when there appear to be
very few other apfions for the site except standard residential development.

7. Reasons for Decision(s):

7.1 To safeguard the Trust's assets, secure legitimate occupation and maximise income from
land held by the Trust while bringing vacant buildings back into beneficial use.

) Y

Signatures Date

e L]

Chairman of the Trusts & Charities Commiltee

Chief Officer
Director of Properfy e e et

List of Background Documents used to compile this Report:

1. ‘Acquisition Deed dated 3" January 1929 with scheme of powers dated 28 May 1970

List.of Appendices accompanying this Report (if any):

1. Plan showing the location and extent of existing lease
2. Plan showing location and extent of two new leases to be granted.

Page 4 of 4




pisablnatare mudHarborna Lane 18

For Identllication Purposes Qrly.

T
B =
Y

|||[||||||'||||1||'ll“1luiljl

8

'___—'-—-—--._._-..—-—---.._h._‘

[APPENDIX 1]

Allmnar| Gasten N

T -

= : =

i NIRRT

i 2l N Wi : , A
'i'[I T [ 1 2 ~
G ' N Bl 3 SN
() - o 5! h & ' 4
i, ‘ £ N AN AN
© Cromn Copy/ioht and dulabrae sighl 2016. Oninancs Survey 100021325,
You fa nol paimited o copy, subicenze, diatibule or ael any ol Ihis faln i third parfias In any fom.
. . . Peler Jones BS¢, FRICS
P4PBirmin ham City Council Diractor of Property
- Birmingham Propery Senvices
PO Box 16265
Bimmingham B2 2WT
Scaie (Main Map) Drawn Date
187 Harborne Lane
Selly Qak 1:1,250 Bharat Patel 08/04/2016
0.5.Ref. SP0382NE




DRAWING NO. 15009

-

AT LT

Appeﬁai)g 2

LAY

-
T E R

3 0
e ———— T
L] P
. . . ‘ . Peter Jones BSc, FRICS
P@Lirmingham Ci Council Director of Property
. Birmingham Property Services
PO Box 16255
Birmingham, B2 2WT
3 SCALE DRAWN DATE
187 Harborne Lane 1:1,250 Bharat Patel 08/04/2016
Selly Oak
N 0.5.Rof. SPO3BENE
Produted by (he Swrvay & Mapping Tesm, B, Dir , {0 W h Girewl, Brmingnam, B7 4BL Tel 308 3867,
100021328, Yius oro nok pesmiiied (o copy, kub-lience, disiiibite or sell any of 1hia dala to third parlies In any form.

& Crown Copyrighl and dalabace fghl 2016, Ordnance Suivey







