
 

  

BIRMINGHAM CITY COUNCIL 

  

LICENSING SUB-COMMITTEE B  

 

 

TUESDAY, 24 NOVEMBER 2020 AT 10:00 HOURS  

IN ON-LINE MEETING, MICROSOFT TEAMS 

 

Please note a short break will be taken approximately 90 minutes from the start of the meeting and a 

30 minute break will be taken at 1300 hours. 

A G E N D A 

 

 

 
1 NOTICE OF RECORDING  

 
Chairman to advise meeting to note that members of the press/public may 
record and take photographs except where there are confidential or exempt 
items. 
 

 

 
2 DECLARATIONS OF INTERESTS  

 
Members are reminded that they must declare all relevant  pecuniary and non 
pecuniary interests arising from any business to be discussed at this meeting. If a 
disclosable pecuniary interest is declared a Member must not speak or take part in 
that agenda item. Any declarations will be recorded in the minutes of the meeting. 
 

 

 
3 APOLOGIES AND NOTIFICATION OF NOMINEE MEMBERS  

 
  
 

 

3 - 42 
4 LICENSING ACT 2003 PREMISES LICENCE – GRANT FOODSTARS, 31 

– 32 MANCHESTER STREET, BIRMINGHAM, B6 4HL  
 
Report of the Interim Assistant Director of Regulation and Enforcement. 
N.B. Application scheduled to be heard at 10:00am.  
 

 

 
5 OTHER URGENT BUSINESS  

 
To consider any items of business by reason of special circumstances (to 
be specified) that in the opinion of the Chairman are matters of urgency. 
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      BIRMINGHAM CITY COUNCIL 
PUBLIC REPORT 

 

Report to: Licensing Sub Committee B 

Report of: Interim Assistant Director of Regulation 
& Enforcement 

Date of Meeting: Tuesday 24th November 2020 
Subject: 
 

Licensing Act 2003 
Premises Licence – Grant 

Premises: Foodstars, 31 – 32 Manchester Street, 
Birmingham, B6 4HL 

Ward affected: Newtown 

Contact Officer: 
 

David Kennedy, Principal Licensing Officer,                         
licensing@birmingham.gov.uk 

 

1. Purpose of report:  

 
To consider a representation that has been made in respect of an application for a Premises 
Licence which seeks to permit the Sale of Alcohol (for consumption off the premises only) to 
operate from 11:00am until 11:00pm (Monday to Sunday).  
 
To permit the provision of Late Night Refreshment, to operate outdoors only, from 11:00pm until 
2:00am (Monday to Sunday).  
 
Due to the nature of the application the public will not have access to the premises.  
 

 

2. Recommendation:  

 
To consider the representation that has been made and to determine the application. 

 

3. Brief Summary of Report:  

 
An application for a Premises Licence was received on 6th October 2020 in respect of Foodstars,  
31 – 32 Manchester Street, Birmingham, B6 4HL.  
 

A representation has been received from West Midlands Police as a responsible authority.  
 

 

4. Compliance Issues:  

4.1 Consistency with relevant Council Policies, Plans or Strategies: 

 
The report complies with the City Council’s Statement of Licensing Policy and the Council’s 
Corporate Plan to improve the standard of all licensed persons, premises and vehicles in the City. 
 
 

Item 4
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5. Relevant background/chronology of key events:  

 
Foodstars BH Ltd applied on 6th October 2020 for the grant of a Premises Licence for Foodstars, 31 
– 32 Manchester Street, Birmingham, B6 4HL.  
 
A representation has been received from West Midlands Police as a responsible authority. See 
Appendix 1.   
 
The application is attached at Appendix 2. 
 
Site Location Plans at Appendix 3. 
 
When carrying out its licensing functions, a licensing authority must have regard to Birmingham 
City Council's Statement of Licensing Policy and the Guidance issued by the Secretary of State 
under s182 of the Licensing Act 2003. The Licensing Authority is also required to take such steps 
as it considers appropriate for the promotion of the licensing objectives, which are:- 
 

a. The prevention of crime and disorder;  
b. Public safety;  
c. The prevention of public nuisance; and  
d. The protection of children from harm. 

 

 

6.   List of background documents:  

 
Copy of the representation as detailed in Appendix 1 
Application Form, Appendix 2 
Site Location Plans, Appendix 3 
 
 

7.   Options available 
 

To Grant the licence in accordance with the application. 
To Reject the application. 
To Grant the licence subject to conditions modified to such an extent as considered appropriate. 
Exclude from the licence any of the licensable activities to which the application relates. 
Refuse to specify a person in the licence as the premises supervisor.  
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Appendix 1  

 
From: Abdool Rohomon  

Sent: 27 October 2020 11:04 

To: Licensing  

Cc: Craig Baylis  

Subject: Premise licence application - Foodstars 31-32 Manchester Street 

 

Dear Licensing 

 

West Midlands Police licensing team have received the application for a new premise licence for the above 

location. We are aware that this is not the first time this application has been lodged, as West Midlands 

Police objected to the first application (the alcohol element of the application) on the basis around the control 

element of the alcohol sales and what little offences the premises would be liable to if they sold alcohol that 

ended up in the hands of drunk persons, underage persons. 

 

On the first application West Midlands Police offered two conditions to the premises as a means to address 

the control elements, neither of these conditions – which related to delivery staff being direct employees of 

the premise licence holder or there being a time delay from the placement of the order to the delivery, where 

accepted by the premises. 

 

The application for the alcohol element was refused by the licensing subcommittee and noted that they 

thought the conditions a sensible solution to address the control issues, in their decision notice. 

 

I have spoken to the applicants solicitor and asked what has changed for this application, to which he has 

stated nothing and that the law was not explained properly. I have also offered the same conditions as offered 

before and commented on in the decision notice, but I have received a reply saying they will not accept the 

conditions. 

 

As per the first application (which was made by the same applicant) West Midlands Police have the same 

concerns. These are stated as thus –  

 

The company proposes to convert the current warehouse premises into 20 individual kitchens that will 

prepare food and supply food and alcohol between the hours of 1100 hours and 0200 hours each day.  

 

The company and the individual kitchens will partner Deliveroo, Uber Eats and Just Eat. These companies 

will take the orders for food and alcohol via food apps, pass them on to the kitchens who will supply the 

companies with the order for delivery to the customer. To achieve the licensing objectives Foodstars 

proposes to rely on the terms and conditions that the three delivery companies offer. They are not proposing 

to do any deliveries on their own 

 

As alcohol is a key factor in numerous crimes away from licensed premises the control of its supply has to be 

fundamentally robust. I have given due consideration to this business arrangement and I am not satisfied that 

this provides sufficient protections that alcohol will not be supplied to either children and young persons or 

people that are drunk.  

 

The concern is around the delivery of the alcohol and the fact that a third party delivery company would not 

be liable to any offences under the licensing act. 

 

There are 3 offences under the Licensing act which look at this matter but we argue would not be committed 

by a third party company 

Section 141 – sale of alcohol to a person who is drunk 

• This only relates to sales on those premises, as the goods will be delivered and the sale has 

already taken place, there is no offence if the driver delivered to a drunk person and no come 

back 

Section 146 – sale of alcohol to a child.  

• A sale is defined at the point the goods are appropriated for the contract, in effect this means 

when the goods are taken from the shelf at the premises, it is not at the point of cash 

transaction. So when the premises took the goods of the shelf and handed or bagged it for 
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delivery the sale is made. This wouldn’t be to the person who had ordered it as they would 

be handed to the delivery driver 

• The delivery driver when delivering the alcohol would not be selling it so this offence is not 

made out and the driver has no come back 

Section 151 – delivering alcohol to children 

• This offence is only committed by an employee of the premises, as a third party contractor 

the driver is not an employee of the company 

This is an argument we have expressed before to BCC licensing committees and one that was upheld by the 

committee who expressed concerns around the lack of control and accountability for the alcohol. 

 

Any alcohol that is supplied will be appropriated when the kitchens hand it over to the delivery company. 

The kitchens will have no interaction with the ultimate customers, either at point of ordering or supply. The 

food delivery companies personnel who take the order and supply the goods will be different. 

 

In the previous licensing hearing the applicant stated that they would give the alcohol to the retrospective 

kitchen – dependent on what was ordered. If this is the case that would then put in another layer of defence 

to the premise licence holder as at the time they sold the alcohol, appropriate the goods for the purpose of the 

contract, then it is likely not to be to a kitchen that is operating with drunk people or underage staff  

 

As these companies work on a basis of whoever is nearest can bid for jobs the premises have no knowledge 

of who will turn up, if they have had any training, had any idea of what this training is and whether it meets 

the premise licence holders requirement, and so would be unable to ensure that the licensing objectives can 

be promoted effectively 

 

To remove the concerns and achieve the licensing objectives I have proposed to Foodstars that a condition be 

added to the license that either the products were delivered by staff employed by the company or that if 

delivery app companies were to be used then the delivery takes place at least twenty four hours after the 

order was placed. This has been communicated to and explained to the company, however, it is not 

acceptable to them. 

 

The reason for this condition is it removes the immediate threat of people who have already consumed 

alcohol or kids at home with access to bank cards just thinking they could order some food, or just alcohol 

and get it delivered straight away, there would have to be a delay. If the premises delivered themselves then 

there is more accountability and so this condition wouldn’t apply to them. 

 

The lateness in the hours of operation increase the risk around drunkenness and children. 

 

I would therefore wish to raise an objection to the application based on the grounds of: 

 

The prevention of crime and disorder, 

The protection of children, 

The prevention of public nuisance.  

 

Kind regards 

 

 

Abs Rohomon. BEM 
 
PC 4075 Rohomon. BEM 
BW Licensing 
Police headquarters 
Lloyd House 
Colmore Circus 
Birmingham 
B4 6NQ 
 
 

Page 6 of 42



5 

Appendix 2 
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Appendix 3  
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From: Craig Baylis   
Sent: 20 November 2020 12:06 
To: Bhapinder Nandhra  
Cc: Abdool Rohomon 
Subject: Licensing Act 2003 (Grant) RE: Foodstars, 31-32 Manchester Street, Aston, Birmingham, B6 
4HL 
 

Legal submission on behalf of the applicant 
  

1. The Police submissions and reasons for their objections in relation to delivery have been seen 
and noted. 

  
2. Our submission is that the Police objection is wrong as a matter of law and despite their best 

intentions cannot be permitted as a lawful interpretation of the provisions of Section 151 

Licensing Act 2003 in relation to delivery of alcohol and in particular their concerns regarding 
that delivery to children. 

  
3. The starting point is the Police submission that they would be content with the application if a 

condition were to be added to the licence to allow delivery of alcohol only in circumstances 

where the products are delivered by staff directly employed by the company, or alternatively 
if delivery were to be delayed for 24 hours if a 3rd party delivery company were to be used to 

deliver the alcohol. In other words, they seek to have deliveries of alcohol constrained in 
certain circumstances in connection with deliveries received by under 18’s. 

  

4. The concern of the Police relates to potential delivery of alcohol directly to children under the 
age of 18. 

  
5. The relevant legislation is set out at section 151 of the Act which creates the offence of 

delivering alcohol to children. Section 151 says  
  

151 Delivering alcohol to children 

(1) A person who works on relevant premises in any capacity, whether paid or unpaid, commits an offence if 

he knowingly delivers to an individual aged under 18— 

(a) alcohol sold on the premises, or 

(b) alcohol supplied on the premises by or on behalf of a club to or to the order of a member of the club. 

(2) A person to whom subsection (3) applies commits an offence if he knowingly allows anybody else to 

deliver to an individual aged under 18 alcohol sold on relevant premises. 

(3) This subsection applies to a person who works on the premises in a capacity, whether paid or unpaid, 

which authorises him to prevent the delivery of the alcohol. 

  

6.    Ostensibly therefore an offence might be committed by the premises licence holder or a person 

employed by the holder if they knowingly permitted deliveries to take place to children. 

7.     However Section 151(6) provides a number of exceptions to the commission of a potential offence 

under subsection 1. Section 151(6)  provides (my emphasis in bold) 

  

Item 4

Page 31 of 42



(6) Subsections (1), (2) and (4) do not apply where— 

(a) the alcohol is delivered at a place where the buyer or, as the case may be, person supplied lives 

or works, or 

(b) the individual aged under 18 works on the relevant premises in a capacity, whether paid or unpaid, which 

involves the delivery of alcohol, or 

(c) the alcohol is sold or supplied for consumption on the relevant premises. 

  

8. The exception is simple and clearly stated. No offence under section 151(1) is committed in circumstances 

where the delivery of alcohol is received by a person under 18 where the delivery takes    place at the 

buyer’s home or place of work. 

9. It is clear that Parliament never intended home deliveries to be caught, in any circumstances, by the rule 

preventing delivery to under 18’s. There are no caveats in the legislation about how home deliveries are to 

be made, nor by whom, nor in what circumstances they can be made. The exception is simple and clear. 

Any delivery, by any person, to a person under 18 is lawful and incapable of prosecution, provided it is 

made at the home or place of work of the purchaser. 

10. The Police are effectively seeking to constrain Parliament and the legislation by putting their own “spin” 

on how deliveries to under 18’s might be made and in what circumstances. This is an unlawful approach to 

the legislation. The effect of what the Police are seeking is to amend the legislation to make it more onerous 

for delivery companies to make deliveries, where a person under 18 is the recipient of the delivery. This is 

not supported by the wording of the legislation which is clear and unambiguous. 

11. Whilst we appreciate that the Police might have the best intentions they cannot change the law to make it 

more convenient for themselves to enforce. They must accept that delivery by any person in these 

circumstances is lawful, and their suggested conditions would be unlawful and incapable of enforcement. 

12. It would be perfectly possible to deal with the concerns of the Police, if justified, by the review process 

rather than criminal prosecution. 

13. In addition we are aware that a number of licences have been granted in Birmingham permitting delivery 

without the conditions that the Police seek in this case. If the Police concerns are justified we would expect 

them to be monitoring those premises closely and to bring review proceedings where there is evidence that 

the licence is being abused. We know of no such proceedings having been brought, nor concerns having 

been expressed about their methods of operation. 

14. These submissions do not mean that the applicant is ignorant of the dangers of alcohol and children. 

They have developed procedures which we will explore at the hearing to ensure that every care is taken on a 

practical level to ensure that alcohol and children don’t mix, when deliveries are made.  
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15. The applicant has been granted 2 licences for exactly this type of operation elsewhere in the country with 

no conditions similar to those sought by the Police in this case.  

16. I have acted for a number of clients throughout the country who have been granted  delivery licences 

such as this and I know of no other Police authority which seeks conditions similar to these anywhere else. 

  

  

  
  

  

 

CRAIG BAYLIS 

Partner 

 

          

 
BRYAN CAVE LEIGHTON PAISNER LLP 
Governor’s House, 5 Laurence Pountney Hill, London EC4R 0BR, United Kingdom 

 

bclplaw.com       
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