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| LICENSING COMMITTEE CODE OF PRACTICE
- 'FOR COUNCILLORS AND OFFICERS '

PURPOSE OF THIS CODE

This Licensing Code of Practice ('the Licensing Code') has been prepared to -

quide members and officers in the discharge of the City Council's statutory

Llcensmg functions. This Code will also inform potential applicants and the

public generally of the high standards of ethical conduct adopted by the
Council in the exercise of its Licensing powers.

The Licensing Code is in_addition to Birmingham's Code of Conduct for
Members, which was adopted by the City Council in June 2012. For the
avoidance of doubt, when an Executive Member attends and participates in

the decision-making of the Licensing. Committee, sthe does so as a Member . -
- of the Committee and not as a Member of the Executive. Accordingly, s/he
must; along with other Members of the Commlttee exercise an independent

mind on issues before the Committee.

The provisions of this Llcensmg Code are de51gned to ensure that ‘Licensing
decisions are taken on proper grounds; are applied in a consistent and open
manner and that Members making such decisions are held accountable for
those decisions. The Licensing Code is also’designed to assist Members and

- officers in dealmg with approaches from appllcants or those who already have

a relevant Licence/pemit, efc.
Throughout this Code, reference is made to the Llcensmg Committee. This

refers. to the Licensing and Public Protection Committee ("LPPC"), in the

context of its determination of applications for licences i.e where the
Committee performs the functions of the Llcensmg Authority, rather than in
the context of non-Licensing Authority decisions.

Any reference to Licensing Commlttee equally refers to any Llcensmg Sub-

Commlttee

CONTEXT

This Licensing Code app[les to both Councillors and officers— it is not

therefore restricted to Licensing Commitiee members. The successful
operation of the Licensing system relies on mutual trust and understanding of
each other's role. It also relies on both Members and Officers ensuring that
they act in a way whlch is not only fair and [mpartlal but is also clearly seen to
be s0.

The Human nghts Act prb\ndes addltl'c':nallsafeguards'for' citizens, and

encourages the application of best practice. Article 6 is concerned with
guaranteeing a right to procedural faimess, transparency and accountablllty in.

the deten'nlnatlon of civil rights and’ obllgatlons

This code must be read in conjunct|on with (where approprlate)
e~ The LPPC Policies Procedures and Delegations.

»— The Statement eH_ﬂeenstnngeHey—__;;; -

. .Home Office Gu1dance (s182) — issued under S182 Llcensmg Act

2003.




. The Statemerit of Gambling Pnnmples and relevant gmdance issued by
the Gambling Commission.
The Sexual Entertainment Venue Pollcy

e Code of Conduct for Members.

e Code of Conduct for Oﬁ' icers.

3. GENERAL CONSIDERATIONS '

3.1 In relation to Hackney Carriage and Private Hire applications, (generally _
speaking) the Licensing Authority MUST NOT issue a licence to a driver,
operator or vehicle proprietor un!ess they are satisfied the applicant IS a fit
and proper person.

3.2 . In relation to Licensing Act matters where an appllcat[on has been properly
made and no responsible authority or other person has made a relevant
representation or where representations are made and subsequently
withdrawn, the licensing authority MUST grant the application in the terms
sought, subject only to conditions which are consistent with the operating
schedule and relevant mandatory conditions under the 2003 Act.

- 3.3 If the licensing authority decides that representations are relevant, it must hold
a hearing to consider them. The need for a hearing can only be avoided with =
the agreement of the licensing authority, the appllcant and aII of the persons
who made relevant representations.

3.4 Bimingham City Council's Code of Conduct for Members (adopted June

© 2012) must be comiplied with throughout the decision making process, which
includes mandatory requirements with regard to member interests.

3.5 The responsibility for declaring an interest rests with individual Members and

' Officers of the Councﬂ This Licensing Code outlines further rules appllcable ‘
to the Licensing process in Birmingham. '

36 Councillors and Officers have different buf complementary roles. Both serve
the public but Councillors are respon3|ble to the electorate, whilst Officers are
responsible to the Council as a whole. This applies equally to traditional forms
of political management based on Committees and to models based on forms
of executives.or elected mayors. Officérs advise Councillors and the Council
and carry out the Council's work. They are employed by the Council, not by
individual - Councillors, and it follows that instructions may only be given to
Officers through a decision of the Council, the Executive or a Committee. A
successful relationship between Councillors and officers. can only be based.
upon mutual trust, respect, courtesy and understanding of each other's
positions. This relationship, and the trust WhICh underplns it, should never be -
ahused or compromised.

3.7 Both Councillors and Officers are gmded by Codes of Conduct Blrmlngham S
Code of Conduct for Members provides standards - and guidance for
Councillors. Employees are subject to the Empioyees' Code of Conduct. In
‘addition to these codes, a Council's standlng orders set down rules which
govern the conduct of Council business. ' There is also a Member / Officer
Protocol that assists in defining the relation with both.

3.8 Birmingham's Code of Conduct for Members sets out the reqmrements on

e .- Councillors—in—relation—to--their- conduct. It covers—issues—central-to- theef-;-f-r-- e

. preservation of an ethical approach to Council business, including the need to -
register and declare interests, but also appropriate relatlonshlps with other
Members staff - and the publlc which will 1mpact on the way in which
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Councillors . participate’ in the Llcensmg process Oof partlcular relevance to
. Councillors serving on the Licensing Committee or Executive, or who become
involved in making a Licensing decision is the reqmrement that a Member-
“must not use their position improperly for personal gain or to advantage _
friends or close associates. _
39 The basis of the Licensing system is the consideration of prwate praposals
- agalnst wider public interests. Much is often at stake in’ this process, and
- opposing views are often strongly held by those involved.
3.10 From time ta time applicants may submit confl dential information for example
.. afinancial appralsai in support of an application. Such appraisals will be taken
- into account in relation to determination of the application, but such
_information may be exempt from the reqmrement from disclosure.
3.11 Public Speaking -
: During public speaklng at Licensing Commtttee the fotlowmg shou|d not

occur:
.. Membeérs should not cross-examine members of the public at any time;
Members should not ask leading questions of officers or members of
the public as by way of infroducing new facts to the debate;
e Members should only-ask relevant questions; and
. Late evidence should not be introduced by speakers at COmm:ttee —

. ‘unless authorised at the dlscretlon of the Chairperson. with the
agreement of all partles :

3.12 Conflicts of [nterest - ' '
‘ " Some Members in.general are more likely than others to be uncomfortable in
- the role of Llcensmg Committee Member owing fo the combined pressures of
‘their local business interests, the ward’ member- advocate -role, and the
constraints of the Licensing system. Any potential [lcence related background
" may also give rise to a perception by the public that they are more likely to be-
~ in favour of an application, even where they are determining cases completely
impartially. In .order to minimise the risk for the Council and the Member
concerned, the Member in- questlon should discuss their position carefully with
‘the . Director of Regulation and Enforcement and Monitoring Officer for the
Council, of the Council to see whether it would be suitable for him/her to
become a Member of Licensing Committee or if already a Member take part in
the determlnatlon of any appl[catlons before them-

4, LOBBYING AND ATTENDANCE AT PUBLIC MEETINGS
‘ General :
41 Given the.requirement that Members of the anensmg Committee shou[d
- exercise an independent mind to applications in accordance with the relevant
" considerations, Members must not favour any person, company, group or
locality. Meémbers-can, of course, form and express a personal opinion on -
Licensing applications but they are advised to indicate that they will only form
_ a final opinion about an application after full consideration of all the evidence,
representations and submissions made..Members should be careful not to:
- publicly commit themselves to a particular outcome on an application prior to

——-its-full-consideration-at-Committee—asto-do-so could-be-perceived: by-othersﬁ*f'*E:;;-t{-f-—

as the Member having closed his/her mind to hearing all the relevant )
conSIderatlons If that were to happen, he/she should be asked by the
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4.2

‘43

4.4

4.5

4.6

Chairman of the Committee, the Director of Regulation- and Enforcement

" and/or the Monitoring Officer (or their representatives) not to:
(@) take any further part in the consideration of the application; and

(b)  vote on the application. ‘This -¢an only be transparently demonstrated

by the relevant. Member not attending the meeting or leaving the

Committee Room in order to ensure the integrity of the whole decision
making process. if the relevant Member wishes to speak at Committee

then they should declare their pre-determlned position and withdraw - -

from the meeting. This is. to ensure’ Members of the Licensing
Committee do not, by their presence, influence or seek to influence the
"remainder of the decision making body. Members should always notify

Committee of any approach by any group, person or company prior to

" the discussion of the relevant matter.
Members 'of the Commlttee who may be involved in the determlnatlon of an
application are, of course, free to listen to a point of view about a proposal,
give procedural advice and -agree to forward any comments, but should then

refer the person .to Officers. Members in this situation may indicate (or give

the impression of) support for or opposition to a proposal, but should avoid
giving the impression of a closed mind.
Whilst Members involved in making decisions on applications may begm to

" form a view as more information and opinions become available, a decision
_can only be taken by the Committee after all available information is to hand

and has been duly considered. In this regard, any political group meetings
prior to -the Committee meeting should not be used to determine how
Councillors should vote. Decisions can only be taken after full consideration of
the evidence, representatlons and submissions made.

- The Chairman of the Committee should be briefed by Officers prior to the

main Commitiee meeting, as part of the pre-agenda process.

Councillors involved in decision’ making on Licence applications should not
whether orally or'in writing, organise support or- opposition to a proposal,
lobby other Councillors, act as advocate or put pressure on officers for a
particular recommendation. However, other Councillors (who are not part of

‘the decision making process) within that Committee Member's Ward, can
make written representatlons to the Licensing Committee.

A Member involved in determlnlng applications may respond to Iobbylng by

openly expressing an opinion prior to the full report of the Director of

"+ Regulation and Enforcement to a Com_mittee meeting (and there may be

4.7

4.8

‘particular local circumstances where this is considered appropriate) but should .

indicate they will not make a final decision until after full consideration of all

- the evidence, representations and submissions.

If a Member involved Jn determining applications goes so far as to make it
clear beyond doubt that they have a completely closed mind which could not

" be shifted, this would amount to predeterrnmatlon and the Member concerned,
should respond as in 4.1.

‘Where Members ‘involved in ‘the detenmnatlon of apphcatlons are in

attendance at public meetings or. Ward meetings they may listen to the debate-
_on__current_ applications, __provide advice about procedures _involved in ;.

' determining an application and express a view about an application but '

should respond asin 4 6



49 - Members Predeterm[natlon of Apphcatlons -
Section 25 of the Localism Act 2011 states that prlor indications of a view of a
matter do not amount to predetermination in the following situations:

_ (2) A decision-maker is not to be taken to have had, or to have appeared to
-have had, a closed mind when making the decision just because- '
- (a) the declsmn maker had previously done anything that directly or |nd|rectly
indicated what view the decision-maker took or would or m|ght take, in
relation to a matter and. :
(b) the matter was relevant to the decision. -

The advice provided by the Monitoring Officer is that this is the present
position with regard to the Legislation but whilst Members.are entitled to
express a view in relation to an application Members should indicate they still
have an open mind in relation to an application until they have had the
opportunity to consider the report of the Director of Regulation and
‘Enforcement and that the final decision in relation to the application can only
be made by Committee. This caveat is intended to safeguard so far as
-possible the decision made by Committee from Judicial Review until further
case law and guidance has assisted with the. lnterpretatlon of Section 25 of
the Localism Act 2011. : .

.. Dealing with Correspondence
4.10 Members.of the Committee and Executive otten receive correspondence from

. constituents, applicants and other interested parties asking them to support or
oppose “a particular proposal Members should forward:- a copy of the
correspondence to the Director of Regulat[on and Enforcement or inform -
him/her at. the Committee if time- is short. Merely. forwarding the
correspondence onto the relevant officer would not prevent the Member being
involved in determining the apphcatlon o

S Pre-Applrcatron Dlscussmns

411 When involved in pre-application drscussrons Officers should always act fairly
to all and completely impartially by providing accurate advice and assistance
when required or requested by the general public, applicants or Members. A
wrltten record of alI such discussions must be retamed on the Licensing fi t' le.

Site Visits by Members w1th Officers
4.12.. The deferral of a reélevant application for a 5|te visit.should not be on the basm '
* of exposing members of the Committee to local opinion, but should be on
- sound and proper Licensing reasons, whlch shall be recorded in the minutes
- of the meeting. :
4,13 Under the Chairman’s gmdance the role of the Llcensmg Officer attendlng the
~ site visit will be:
(@) to brief Members on the Licensing appllcatlons(s) the subject of the
visit and explain the reasons why the apphcatlon was deferred for a

‘ - visit;
"_(b) to ensure that the views of al[ rnterested parties are heard by all
= Members on the site visit and 4 sly-recorded: Officars will preépare— ===

“a written report of the site visit which will be taken back to Licensing
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Committee to fom1 the basis of a further diSCUSSIOﬂ at a subsequent
- meeting.

4.14 'The Chairman (or Member chalrlng the visit) shall explain the purpose of the -

o visit and how it will be conducted to all persons present at the site visit. . .

415. Officers shall ensure, where practical, that applicants, Members and
interested parties are invited to attend the visit and that they are able to view.

~ all key parts of the site, which is the subject of the Applications.

416 The purpose of a site visit conducted by Menibers -and officers is to gain
information relating to the land or buildings which are the subject of the
Licensing application and. which would not be apparent from the LlCEﬂSII‘Ig
application to be considered by the Committee. A site visit may also assist
Members in matters relating to the context of the application in relation to the
tharacteristics of the surrounding area, and is an opportunity to hear the
views of the members of the public, applicants and other interested parties.

. Discussions on site visits shall be confined to the application as currently

: " submitted. A Member of Committee who has an interest in a Licensing
“ application, or who has acted in a way that amounts to predetermination,

cannot attend the site visit in his or her capacnty as a Member of Licensing
Commlttee However, the Member concerned would be entitled to attend the

_ site visit in his or her personal capacity as a member of the public. ,

417 Whilst on site visits, Members of Comimnittee can express an opinion on the
application or its merits, but should avoid making comments or acting in a way

which makes it clear beyond doubt that they have a completely closed mind,

. as this would amount to predetermination. Whilst Members of Committee are
not prevented from engaging individually in discussion with -applicants or
objectors, to ensure transparency of public dealing by Member and-effective
jorderly management of the site visit, it is recommended that any question of
the appllcant(s) / objector(s). by the Licensing Officer and/or Members should
be made in the presence of the other parties {or thelr representatlves if there
is a large scale public interest). : -

418 Members and Officers are obligated not to waste Council resources and, as

.. such, a site visit is only likely to be necessary if: '
. the impact of the proposed application is difficult to \nsuahse from the
plans and any supporting material, including photographs taken by
_officers (although if that is the case, additional illustrative material
 should have been requested in-advance); or '
. there is good reason why the comments of the applicant and objectors
' cannot be expressed adequately in writing, or the proposai is

= partlcular[y contentious.

- 419 Where there is substantial public mterest in a proposal and - relevant
representations have been made, the Council may invite all parties to visit the
site so that they may point: out all the areas of contention to Members of the
Licensing Committee and give their views. A note of proceedings will be taken

.- at these meetings and minutes kept as part of the official record. _

4.20 'Results of the site visit will be reported to the next ava}lable meeting of the

- Committee.
IR § 21_OnceJhe _results of a_ SJte_,v13ttJ1ave#been_reperted_ back tLCommlttee

Members of the Committee who were not present at the site visit can ask
questions, offer opinions, take part'in discussions and vote in relation to that
Licensing application. ‘
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4, 22 The Role of Ward Councﬂlors and MPs on Slte Visits

52

53

5.4

. Where relevant representations have been made Ward Councillors and MPs

may attend and participate in ‘site visits putting forward their point of view.. -
‘However, the determination of Licensing applications rests solely with the

_ Llcensrng Committee and no _indication should be given by Members of the
: Commlttee of the likely decision during the course of the site visit.

MEETINGS OF THE LlCENSING COMMITTEE

A Member shall not vote in relation to any Licensing application unless he or
she has been present in the meeting of the Licensing Commrttee for the whole
of the deliberations on that particular application.

A ‘senior legal officer should always attend meetings of the chensmg
Committee to ensure the probity. and propnety of the chensmg and decision-

, makrng processes.

Where there is any doubt as to the voting or of the actual countlng of votes in
relation to any particular application, clarification should be .immediately

- sought by the Chairman prior to dealing with the next agenda item, by

requesting from each member as to how they have voted, noting this and the
member's name.
Chairmanship — The chairman should ensure:

5.4.1 Members' comments at Committee only relate to the relevant merits
- of the application before them,;
542 reference at Committee to matters Wthh are not relevant should be
E disregarded;
‘543  the cross-questioning of speakers should only take place if there is

need for clarification of what a speaker has already outlined; and
done in accordance with the appropriate Procedural Rules for the
Hearmg in questlon

'TRAINING

Members dealing with chensmg issues will be requrred to attend a trarmng |
session each year to re¢eive guidance in relation to Licensing regulations and
procedures and on declaration of personal or prejudicial interests. Training will
be conducted in accordance with the Training for Councillors standard.
Members who fail to attend such training will be excluded from meetings of

: chensmg Commlttee This tralnmg should mclude a balance of the followmg -

= .. Short (half day) sessions on spegcial toplcs of 1nterest or where appeals
. have indicated probiems with Licensing policy;

- Special topic groups to consider thorny issues in depth;

« . Formal training by internal and external speakers; }

«  Quick presentations by officers on hot topics, e.g. new legislation, white

papers and their impacts, followed by a brlef questlon and answer
. session. .
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7.1

7.2

9.1

9.2

93

- 94

'LICEN-CE ‘APPLICATIONS - SUBMITTED BYl COUNCILLORS AND
- OFFICERS -

Serving Councillors or thelr relatlves who act as agents for peop[e pursuing a

Licensing matter will not be permitted to play any part in the decision making -
process for that proposal. Similarly, should they or their relatives submit their .
~own proposal to the Council, they will take no part in lts processmg, as in both

cases they will have an interest in the matters.
In cases where officers of this Department or members of their famlly submit a
licence application, or where they have an interest in a particular application

‘they should inform the Director of Regulation and Enforcement and Monitoring

Officer accordingly. (eg- where an application is submitted by ‘a limited

' company and an Officer is a director (or similar) of the company.

REGISTRATION AND DECLARATIDN OF INTERESTS

. ‘The Localism Act-2011 and the Birmingham Code of Conduct for Members

place requirements on Members on the . Reglstratlon and Declaration of their
interests and the consequence for the Members participation in consideration
of an issue in the light of those interests. These requirements must be
followed scrupulously and Members should review their situation regularly.
Guidance on the registration and declaration of mterests is dealt with by the
Birmingham Code of Conduct for Members. -

COMPLAlNTS ABOUT THE DETERMINATION OF LICENSING
APPLICATIONS

Whatever procedures the City Councu operates it is likely that complamts W[||
be made. However, the adoption of the advice in this guidance should greatly

p reduce the occasions on which complaints are justified. It should also prowdet

less reason for people to complain in the first place.

There is a city-wide procedure for dealing with complaints, as well as

customer comments and compliments. Complaints ‘alleging a breach of the
Birmingham's Code of Conduct for Members must be reported to the
Monitoring Officer.

So that complaints may be fully Investigated and, in any case, as a matter of

general good practice, record keeping shoulid be complete and accurate. -

Omissions and inaccuracies could, in themselves, cause a complaint or
undermine the Councils case. The-guiding rule is that every application file
should contain an accurate account of events throughout its life. It should be

possible for someone not involved in that application to understand what the

decision was, why and how it had been reached. Particular care needs to be

“taken with applications determined under the powers delegated to the Director
- of Regulation and Enforcement, where there is no report to a Committee.

Such decisions should be well documented and form part of the case file. -

It is preferable to use the complaints procedure prior to any recourse to the- |

. Local Government Ombudsman.

Where any right of appeal exists against a decision of the Llcensmg
Committee, that right is to be commumcated at the- tlme of the not;t' cation of

-decision_______ . ____ e

10.

CONCLUDING REMARKS
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10.1 Maintaining high ethical standards enhances the general reputation of the City
Council, its Members and its officers. Open and transparent decision making
enhances local democracy and should lead to better informed citizens. A

~ common understanding of the various roles, responsibilities and
accountabilities should also enhance’ citizen participation, This Llcensmg
Code, along with Birmingham City Council's Code of Conduct for Members, |
therefore serves an essential part in the local and corporate governance .of
‘ Birmingham City Council -
10.2 The. City Council's Head of Paid Service, the Monitoring - Officer and the
‘ Section 151 Officer have been consulted over this Licensing Code.
10.3 If any person believes that a Member or Officer has breached any aspect of
" this. Licensing Code, s/he should refer the matter to the City Counc:ts
‘Monitoring Officer.. :

' Prepered by the (Joint) 'Actlrtg City Solicitor and Monitoring Officer of LeQa[
- and . Democratic Services and the Acting Dlrector of Regulatlon and
_ Enforcement _ :
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