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OFFICIAL (when complete) MG11 (2016)

WITNESS STATEMENT
Crime Number: 20BW/284519B/18
Criminal Procedure Rules, r 27.2; Criminal Justice Act 1967, s. 9; Magistrates’ Courts Act 1980, s.5B

CURN T |

Statement of: ANDREW WAREHAM SGT 7181 : '

R R R D TR D A AU Y

Age if under 18: over 18...,.....;.;§. (I over 18 insert ‘over 18) Occupaton POLICE SERGEANT...

Thrs statement (consrstmg of 3 page(s) each srgned by me) lS true to the best of my knowledge and behef and
| make it knowing that, if it is tendered in evidence, | shall be Ilable to prosecutron rf ‘l have wnlfuﬂy stated m |t

anything which [ know to be false,

or do not believe to be true‘

' Road. There are high levels of shop Irftmg and busrness burglaries that are often commrtted to finance their
alcohol and drug addiction.

"ry. As a result ofelcohol and drug addrctlon there are hrgh Ievels of vrolent
offences mcludrng one mcrdent recently whereby a shop keeper was stabbed in the neck with a knife on the Soho
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The area of Soho road, Boulton Road, Holyhead Road, villa road and Rookery road have become priority locations
and need a robust policing response on a daily basis. As a Neighbourhood Sergeant, if | fail to ensure officers are
patrolling those areas, the consequence will be a significant increase in crime. | have reviewed all of the crime
| across the Soho Ward and can confirm that the majority occur around licensed premises. This is often fuelled by
alcohol or drugs and is concentrated in and around convenience stores and late night refreshment houses. The

large number of hcensed premises sellmg cheap alcohol and counterfeit cigarettes help in making the area less
desirable to attend and hve

1 Action taken:

Through our nenghbourhood tasking process we have attempted to tackie these rising concerns. A street-watch

| group has been created made up of local resndents which contnbute weekly patrols in tackhng the prostrtutlon
:f‘lltter street drmkmg and beggmg ISSUES A few months agoa rev&ew of the ofF icer coverage on the S oho Road

g k was made and at that time both Netghbourhood Pohcmg Teams were on rdenttca! shxfts lt was concludedthat .

f 136 Boulton Road The summary of the log is that the parents purchased some medicme called Augmentm ES -
’ SOOmg for £21. 50 over the counter wnthout prescnptton in powder form. They were told to mix the contents with |
; water themselves before giving a smgle dose to their 12 month old baby to treat what they thought was an

. infection as the medicine is an anti- biotic. They have then attended City Hospltal when the child didn't improve
{he had cold like symptoms and a high temperature later diagnosed as the common cold) and have produced the
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bottle to consultant NGNS

W who has then become worried, not in terms of safeguarding of the child as

she was happy with the parents explanatlon and did it in the best interests of their child, but for greater public
safety issues.

f has explained that the medicine itself is a bone fide medical product but is not available for sale in the
UK at all and is only avallable in Europe/Romanla {actually where it can be brought over the counter), therefore it
Is not a prescription drug. SNEERRERN: also explained that whilst on this occasion, with this particular child there
was no danger, but stated that the product contained Peniciltin that can be deadly if someone is allergic to it.
Under the Human Medicines Regulation (HMR) 2012, it is a criminal offence to sell or supply medicines without
an appropriate license. This matter is still bejng investigated by MHRA. The fact that these premises can
knowingly sell medicine over the counter that is not legal in the UK and by untrained/unlicensed persons is

“extremely worrying and raises my suspicions with regards to whether they would try and sell iilegal alcohol and
cigarettes t0o: I can produce the above log as Pol. Ref. (AW/Z 17/07/19) Exh. No. { ). 1 have also taken
three photographs of street dribkers on Grasmere Road, Handsworth which is in the vicinity of Boulton Road and

; h:ghllghts the i issues that the Pohce are having in the area thh alcohol related ASB The photos show the htter

il that i is left behmd by the street drmkers and this i lS a dally occurrence in the area lcan produce the 3x e

: f:photographs as Pol. Refs (AW/3 17/07/19), (AW/4— 17/07/19) and (AW/S- 17/07/19) Exh. Nos (%0 ). :

f[and( s ; L Sl S , » :

. filn hght of all of the above 1 feel |t ;s nght and necessary to object to the hcense apphcatlon:made the owners . -

o ‘\'Sighaturei.'Andrewyvareham SGT 7181 [/ g o \&L Slgnature wrtnessed by



OFFICIAL (when complete) MG11 (2016)

WITNESS STATEMENT

Criminal Procedure Rules, r 27.2; Criminal Justice Act 1967, s. 9; Magistrates’ Courts Act 1980, s.5B

URN |

Statement of: Abdool Rohomon

Age ifunder 18:+18 ..................... (if over 18 insert ‘'over 18)  Occupation: Police Officer

This statement (consisting of l% page(s) each signed by me) is true to the best of my knowledge and belief and
| make it knowing that, if it is tendered in evidence, | shall be liable to prosecution if | have wilfully stated in it,
anything which | know to be false, or do not believe to be true.

Signature: ....

Tick if witness evidence is visually recorded [_] (supply witness details on rear)

I am the above named person currently a serving Police officer within West Midlands Police with 28 years of
experience. For the last 16 years | have been a specialist Licensing Officer covering Birmingham. | sit on the
National Police Chief Council sub licensing group, and hold qualifications in risk management, risk assessment,
inspection of licensed premises, science of people movement and level 2 BiiAb.

This statement is in relation to a licence application made by a Mr Stefan Mustatea for a new licence for a
premises called La Bufet, 136 Boulton Road, Birmingham. The application seeks to allow the sale of alcohol for
consumption off the premises between the hours of 1000 x 2200.

West Midlands Police have objected to this application and the reasons for this objection are described in
pertinent detail within the statement of Sergeant Andrew Wareham.

There are several legal points that | wish to explain to the committee around the substantial weight West Midlands
Police seek to place on this evidence and how this is supported within the Licensing Act 2003.

The section 182 guidance gives clear guidance on evidence provided by any responsible authority. At section 9.12
it states “ Each responsible authority will be an expert in their respective field, and in some cases it is likely that a
particular responsible authority will be the licensing authorities main source of advice in relation to a particular
licensing objective.....” it then goes on to say “ The Police should usually therefore be the licensing authorities
main source of advice on matters relating to the promotion of the crime and disorder licensing objective”. At the
end of this section it does state “it remains incumbent on all responsible authorities to ensure that their
representations can withstand the scrutiny to which they would be subject at a hearing”

With this in mind | am asking the committee to carefully consider the evidence from Sgt Wareham and what he
has produced. Firstly, this is an officer who has first-hand knowledge and experience of the local area, he runs a
small team that deal with the issues in the area. This is a strong indication of the level of knowledge he has as the

officers are tasked to deal with issues that come to them. The evidence of alcohol related crime and disorder and
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ASB is well documented in his statement and the reason he can give such detail on it, is again due to the fact that
they have to deal with it, and so this is strong relevant evidence, in terms of the issues in the area. This is
supported with physical photographic images of the alcohol related problems in the area. The context of the area
and its problems are very important, especially as the licensing act states that each application is determined on its
own merits.

This is shown again through the Section 182 guidance and also relevant case law. Section 8.41 of the 182
guidance is around the steps to promote the licensing objectives. This section shows that the guidance expects
applicants to have knowledge of the local area when describing the steps to promoting the licensing objectives,

Firstly and this is not uncommon there is no reflection of the issues in the area contained within the application.

The operating schedule has generic wording that actually have no bearing as conditions and mean very little. For
example the operating schedule says —

“The Designated Premises Supervisor and their staff will at all times remain aware of their responsibilities for the
prevention of crime and disorder on the premises and demonstrate a responsible attitude to the marketing and sale

of alcohol. Any person who appears drunk /aggressive will not be permitted on the premises. No consumption of
alcohol will be permitted inside the premises”

If this is broken down there is no detail in what their responsibilities are, there is no detail in what is meant by “a
responsible attitude to the marketing and sale of alcohol” so in effect these are pointless and unenforceable
conditions. The schedule then goes on to replicate of parts of the legislation with conditions, such as no drunk
person on premises or allow alcohol to be consumed on the premises. The guidance is clear that conditions should
not replicate what is contained in other legislation.

So the applicant has not shown any knowledge for the area, which has easily be shown by the officer to be easily
obtainable.

The application also states that they have a strong management and procedures to encompass the 4 licensing
objectives. | would like to draw the committee’s attention to the incident that happen on the 7" May 2019. The
incident is described by Sgt Wareham and the Police log is also attached but it is clearly evident that they do not
have a strong management team, they are not aware of British law and on this occasion administered a drugto a
minor that could have had serious consequences.

The circumstances are that on the 7" May 2019 West Midlands Police were called by a hospital, as the parents of
a child had presented them at hospital suffering from side effects of goods they had bought over the counter. The
drug that was bought over the counter is not available in the UK but available in places like Romania and Europe, it
comes in powder form and needs to be mixed by a professional pharmacist. It is very concerning that these
premises were willing to sell goods that should not be sold in the UK, and also in a form that should normally be
mixed by a professional trained pharmacist. It does pose the question that if they are prepared to do this and have

products to sell that are not authorised in the UK what would they do with alcohol.
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This is still being investigated but | will draw the committees attention to the point that it is not for the committee to
determine any guilty but to look at the merits of what happened and whether these undermine the licensing
objectives. It is the opinion of West Midlands Police that these premises have already shown that they cannot be
trusted to up hold the licensing objectives.

I would like to draw the following case law and guidance issued, to the attention of the committee this has been
obtained through the Home Office and Gov.uk website. | have included it in the bundle and it is labelled Alcohol
Licensing: using case law.

No 3 is Hope and Glory Public House v City of Westminster Magistrates’ Court and others. The guidance states —
“the decision is important because it; illustrates that licensed premises, and the activities that take place in those
premises, exist in a dynamic environment and should not be looked at entirely in isolation. Confirms that this can
include the impact that licensable activities have on a range of factors such as crime, the quality of life for residents
and visitors to the area, and demand for licensed premises”

It is important to note that this is a direct lift from the guidance and the interpretation of what the case means is
made by the Home Office, who issue all the guidance and advice for practitioners and enforcers alike.

This case shows that committee can look to the impact already in the area, which we have shown is already
having a detrimental impact on residents with street drinkers, rubbish and alcohol on the street, prostitution and
other crimes.

In Daniel Thwaites plc v Wirral Magistrates’ Court and others — the guidance very helpfully indicates the role
responsible authorities have in providing information to decision makers to contextualise the issue.
There is another very poignant paragraph which states —

“ this case is sometimes misconstrued as requiring decisions to be based on “real evidence”, and that conditions
cannot be imposed until problems have occurred. This is wrong. The purpose of the Act is to prevent problems
from happening. Decisions can and should be based on well-informed common sense. The case recognises that
Responsible Authorities are experts in their fields, and that weight should be attached to their representations. It is
most relevant when opposing grant applications”

This paragraph is critical to the position of West Midlands Police in relation to this application. We have shown real
evidence of the issues in the area, evidence of the fact that the premises are prepared to sell drugs not authorised
for sale in the UK, so these representations should be given considerable weight and the application refused.

In East Lindsay District Council v Abu Hanif — it was the decision of the court and reaffirmed the principle that
Responsible Authorities need not wait for the licensing objectives to be undermined before objecting to a licence
being granted.

All this case law is significant to the objection of West Midlands Police and supports the position of us, and guides
the committee that they do not need to wait for issues, and place significant weight to the Police evidence.

This argument is one | pursued in another application for a premises on the Soho Road (not far from this Iocaj\ion)

@)




MG11 (2016)

and the decision of Sub Committee B on 12™ March 2019 was to refuse the application. West Midlands Police are
seeking that the committee refuse this application on the basis of the evidence contained in the statement from Sgt

Wareham, this statement, the guida ander Section 182 and the relevant case law.

Signature: ;. ............................ et Signature witnessed by: ...

OFFICIAL (when complete)

Witness contact details URN: [/ [ /

Name of witness: Mr/Mrs/Ms/Miss/Dr

Formername............................... *Email address: ...,
*Email address needed for correspondence i.e. support material to be sent

............................................................................................................ Postcode: ................
Preferred telephone number: ..............cccooovoviiicce . Alternate telephone number:............c....oooo e,
Agreed means of contact and frEQUENCY ...........c.oiiiieeeeeeeeeeeeee e e
Gender..... Dateand place of birth...................ooii Ethnicity Code (16+1)..............

DATES OF WITNESS NON-AVAILABILITY: (12 months)




WebOASIS - View Incident AV\/ /2. - 17 ( 07 { | c‘ . Page 1 of9

Incident«ilil8 of the 07/05/2019
Log Details CLOSED

Date  07/05/2019 15:26
- Owner ) BVSP1

Initial Classification ~  CRIME

" Response ~ _P3PRIORITYINV
: LaétUpdated - 10/05/2019 ‘

'_Reporbed by B
<Brie lncldent Detalls i

07/05/2019 15

 NOT BE TERRIBLY COOP. SHE PAID £21.50 FOR THESE |

https://weboasis3.wmpad.local/Incident/2019-05-07/1443 17/07/2019



WebOASIS - View Incident

Date

i Time

‘ User

Terminal

| 0710502019
r 07105/201 9
," 0710512019
' '07105/2019
' 07105/201 o

07/05/201 9

15‘26

1527 ﬁ

15 27

15 27 57073 :
15 28

15:29 57073

s7073

57073

57073

57073

WBCHD4

WBCHD4

WBCHD4

WBCHD4 .

WBCHD4

Text

DRUGS OVER THE COUNTER WRONG DOSAGE AND CHILD DIDNT
: COULD HASVE BEEN VERY SER!OUS

WBCHD4 LOTS OF SHOPS ON ROOKERY ROAD BUT FROM GOOGLE SEARCH

Page 2 of 9

NEED THEM ANYWAY NO ALLERGY CHECKS SO CONSEQUENCES

,07105/2019

57073

| 070812019

WBCHD4

0710512019

L & 5/29131“2, ; :

| 080512019 0

| 0810512019 0

| 08/05/2019

E:!7111&:21

 08/05/2019

https://weboasis3.wmpad.local/Incident/2019-05-07/1443

11:24

. Incident Deferral Accepted by terminal BWR3

| BWS32 WILL VIEW LOG™- .

17/07/2019

)



WebOASIS - View Incident Page 3 of 9

. Date Time  User . Terminal Teit

08/0572019 1218 2858 i :,‘FAROM PS MCGRAT
i) 08/05/2019 ‘ '

08/05/2019 :

| osiosi2019

| 08/05/2019

 08/05/2019

| 08i0s12019

0910512019 -

 WILL FIND A UNITN ASAP -

001052019 10:33 - 20092 BWRA

RCF1 Automatic STM notification generated

https://weboasis3.wmpad.local/Incident/2019-05-07/1443 17/07/2019



WebOASIS - View Incident

Date

| 09/05/2019

09/05/2019

09/05/201 9

" Time

User

. Terminal

09/05/2019

| 09/05/2019

 09/05/2019

1033
1052
} 1218
£1218
1218

‘ 12:18'%

20994?'.'
20092
?'5203 :
5203

Ek;iszos ' ’WebOASIS

5203

~; BWRA

: BWRA
inebOASIS“  RCF1 -1 HAVE ATTENDED CITY HOSPITAL AND BY LUCK THE
| WebOASIS " ?CALLER CONSULTANT g '

3 WebOASIs

Page 4 of 9

: Text

RCF1 Allocated o Inmdent

: RCF1 Arnved at Inmdent

N WAS ON DUTY

; OVERSEEING THE DEPARTMENT TODAY } HAVE SPOKEN TO HER

: ABOUT WHAT SHE HAS MENTIONED ABOVE AND SHE HAS

1 09105/2019

;1218 52

- WebOASIS

CONFIRMED TO ME THAT THE CHILD -

: 09105,/2919"

© WebOASIS

| 09/051201¢

| 0910512019

| oorsi2018 12

| ooiosi201e 1218 -

© WebOASIS | ISNOT

| 0010512019 1

- WebOASIS | €

| ooros12019

1248 5203 WebOAS

"'::AND DISCHARGED BACK TO THE HOME ADDRESS WITH A

| oorasi201e

1218

© 5203

~ WebOASIS

REFERRAL COMPLETED BY THE HOSPITAL FOR HEALTH VISITOR

‘ 09/0512019

; 0910512019

12118

12:18 5203

5203

_ WebOASIS

TO ATTEND THE CONSULTANT WASIIS NOT WORRIED ABOUT

WebOASIS THE SAFEGUARDING OF THE CHILD AS SHE 1S HAPPY THAT

https://weboasis3.wmpad.local/Incident/2019-05-07/1443

17/67/2019

)



WebOASIS - View Incident . Page 5 of 9

’Date Time User  Terminal  Text

09/05/2019 1218 75203 WebOASIS THIS 1S SIMPLY AM\SUNDERSTANDING BY MOM OF THE NHS

09/05/2019 12:18 | 5203  WebOASIS SYSTEM AND THAT BECAUSE SHE SPEAKS NO OR UTTLE

’ 09/05/2019 12:18 5203 2 WebOASIS - ENGLISH SHE HAS BEEN TAKEN ADVANTAGE OF WHOEVER SOLD :

09/05/2019 ; 12 18 . 5203 ‘ WebOASlS THE ITEM TO THEM THE VlSlT TO HOSP!TAL WAS ALSO

09105/2019 12 18 5203 o WebOASIS : THE]R FIRST ATTENDANCE (THE CHlLD‘S DOCTORS IS

,09/05/2019 :12:18 5203 WebOAS!S

'f‘0910512019 1218 5203 WebOASIS

f ‘09/05/201 9“

09/05/2018  12:18

| 0910512019 | 13;

090052019 | 13:41 - 2€

. "09105/2019 1341 2

09105/2019‘ 13:41 ncelled etc

| 09/0512019 1341 20992 BWRA 'Deferto BWRA Date 09/05/19 Tlme1343

09/05/2019  3:41 20992 BWRA - FORRESOURCES

https://weboasis3.wmpad.local/Incident/2019-05-07/1443 17/07/2019
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WebOASIS - View Incident Page 6 of 9

Date
09/05/2019

| 09/05/2019

0910512019

’Tlmek User Terminal ‘;’Text

;1343;, %‘,,Syscon SYSCON3 ?Defer Tlme Reacned e S s 1
| 13.43‘ : 20992 BWRA 'Inc1dent Deferrai Accepted by termma( BWRA :

09/6512019 13';3“”?20992‘ BWRA . Incldent Transferred by terminal BWRA to SDRAD R
 13 43 ’5;20992 : BWRA | FOR SD RESOURCES PLSE ‘
1;0910512019 - . SRS |

09/05/2019 13:44‘ . 20‘992 ~BWRA - RCF1 Automatlc STM notlﬁcahon generated

1343 20092 BWRA IncidentTransfor

09/05/2019

1344 | 20992 BWRA ‘RCF‘! Al!ocated to lnmdent

‘09/(”)5/2019‘ S 1344 152694 ; ‘S,DR3k ]lncndent Transfer Acoepted by termmal SDR3 ‘

| ooosi2019 1350 52694  SDRS | Incident Transferred by ferminal SDR tq,wsspzi[ o

| 080512019

| 0s/0512019

: i9'9"/65)2“01‘9'

e :09/05/2019,

]09105/2019:

u 09105/2019

| osisr20m0

| ooio512019 14

| 09082019 14:,1"2 j5954o-i ' BVRES3 ' lncident Transfer =~

| 00/105/2019

1447 59540 'BVRES3 iTransferred but not accepted

g

10910512019 1

: ;59540 | BVRES3 | lncndent Transferred by termmal BVRESS to SDRAD

| 0sr05/2019

| 50540 | BVRES3 :PER REQUEST

| 09/05/2019

1418 59540  BVRES3

lnmdentTransfer

: 09/05/2019  14:18 52694 = SDR3 incident Transfer Accepted by terminal SDR3

https://weboasis3 .wmpad.local/Incident/2019-05-07/1443 17/07/2019
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WebOASIS - View Incident -

Date
09/05/2019

09/05/2019

Time

User

Terminal

Page 7 of 9

- Text

| 09/05/2019

14:18
- 14:18

1418

52604

52694

52694

| 09/05/2019

09/05/2019

50306

: SDR3
. SDR3
SDR3

- SDR4 ’

incident Transfé’r‘r’éau by ’te’n”'ninal SbR?: to-SDR4
v s ; S
: incide;lf Transfer
Incident Transfer Accepled by teminal SDR4

56717

BWR1

 OFFICERS WILL ATTEND RCF1

09/05/2019

56717

BWR1

1 09/05/2019

56717

BWR1

- RCF1 Agtdmatic STM Notification generated ‘

'RCF1 Despatched -

{ 090512019

IncApp

 CHILD IS SAFE AND WELL. | HAVE ATTENDED THIS ADDRESS

| 0910

BAWR2

| ONLOG. WILL BE FOR UPDATE WHEN HE RETURNS TODUTY

https://weboasis3.wmpad.local/Incident/2019-05-07/1443

“BWR2

 BWR2

AT 1700HRS (10/5/19).

| Incident Transferred by terminal BWR2 to BVSP1

17/07/2019

(@



WebOASIS - View Incident ; Page 8 of 9

 Date _Time User Terminal - Text

09/05/20192 17:18 9350 BWR2 - DEFER FOR P05203 PLEASE

09/05/2019 17:18 9350 BWR2 - Incident Transfer

09/05/2019 . 17:21 55259 BVSP1 ' Inc;dent Transfe( Accepted by ferminal BVSP1

09/05/2019 17 22 55259 . BVSP] : Defer to BVSP1 Date 10/05!19 Tlme 1700

‘ 09/05/2019 AT 22 55259 . BVSP1 AS LAST

'10/05/2019 07 15 ; 59584 '; BVRES3 f,lncxdentTrensferAccepted by termlnal BVRES3

: 10/05/2019 1517 59416 ;,Bvs‘m f‘lncndentTransferAccepted by termmal BVSP1

;.10/05/20195”“'1:7:903 ‘Syscon f SYSCONs Defer Time Reached

N 10/05/2019 1716 | 594 BVSP1 fi_‘lncxdent Deferralewepted by termmal BVSPTf

| 100512019

| 1000512019

. ;THREAT TO PUBLIC EXISTS, HIGH RISK OF HARM VULN UNSUSPECT!NG VICTIMS P3 PRESCRIPTION DRUGS R
| BEINGSOLDTHROUGHSHOP

Log Reso rces .

| ’ Collar G s R G s v lnformed DealtCall |
N Rank Name No Dlspatched Arrlved Left 'fgCancelled lnformed Cancelled . With: Slgn

msp HLL 3607 : , 00012019 0910512019 RCVA
' 0948 1341

https://weboasis3.wmpad.local/Incident/2019-05-07/1443 17/07/2019
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WebOASIS - View Incident Page 9 of 9

Collar : i Informed  Deait Cal
- Rank = Name No Dispatched ® Arrived Left ~Cancelled  Informed : Cancelled = With ~ Sign

PC  ASBY 5203 09/05/2019 - 09/05/2019 - 09/05/2019 o RCF1 |
‘ 10:52 1341 f ~10:33 :

PC . ASBY 5203  09/05/2019 . 09/05/2019  09/05/2019 ~ . RCF1
- 14:19 o 1811 1344 ‘ ~

PC  DEMUTH 4424 , ' ©.10/05/2019 ~ 10/05/2019 }Rcoa,sf
L ; ~ j » 177 - 18:00 '

PC  ASBY 5203 10/05/2019 10/05/2019 RCO3§

SA7A7 1800

| PNCResuts

No PNC checks have been made against this incident

https://weboasis3.wmpad.local/Incident/2019-05-07/1443 17/07/2019
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BIRMINGHAM CITY COUNCIL
LICENSING SUB COMMITTEE B
TUESDAY 12 MARCH 2019

Clearance Zone & Post Office, 206 Soho Road, Handsworth,
Birmingham, B21 9LR

That the application by Joga Singh for a premises licence in respect of Clearance
Zone & Post Office, 206 Soho Road, Handsworth, Birmingham, B21 9LR be
refused

In reaching this decision, the Sub-Committee was mindful of the promotion of the
Licensing Objectives in the Act, particularly the prevention of crime and disorder
and the prevention of public nuisance.

The Sub-Committee's reasons for refusing this application for a premises licence
are due to concerns expressed by other persons and the local Inspector from the
West Midlands Police, for the Handsworth Ward covering Soho Road, regarding

the impact of the proposed operation of a Post Office with an off licence.

The Sub Committee considered the local knowledge of the area highlighted by the
Soho Road Bid Manager, and personal experiences of the HCAG Streetwatch
representative around the issues affecting residents and businesses in the locality
of Soho Road, such as; the availability of alcohol in influencing negative drinking
behaviours and associated alcohol-related problems, as an important feature of
the licensing regime that could not be ignored.

Members noted the other person’s concerns focused on the increase in the
availability of alcohol from yet another off-licensed premises not just to the
catchment of Post Office customers but to those with alcohol dependencies,
irrespective of the alcoholic strength by volume sold which would escalate current
alcohol related issues that the area suffers from.

The Sub Committee thought it was significant that Soho Road, on which the
premises is located, is the second highest crime and anti-social behaviour hot spot
outside Broad Street as per Inspector Ahmed’s witness statement. Member's
considered this evidence to be relevant and important as it derived from the expert
on crime and disorder who identified street drinking and prostitution particularly as
an on-going problem on the stretch of road where the premises is situated.

Members did give due consideration to the applicant's submissions made during

the hearing and felt there was not much of an awareness to the ongoing problems
despite operating this business together with another one in the Handsworth ward.

(3



The Sub Committee recognised the prevention of crime and disorder requires a
prospective consideration of what is warranted in the public interest. A proposal to
reduce licensable hours and proffer new additional conditions did not surmount the
concerns of the Responsible Authority nor the other persons. Members could
foresee another off-licence would lead to increased consumption and increased
harm through the availability of another alcohol outlet and deemed a refusal was
appropriate in the public interest.

The Sub-Committee has given due consideration to the City Council’'s Statement
of Licensing Policy, the Guidance issued under Section 182 of the Licensing Act
2003 by the Secretary of State, the information contained in the application, the
written representations received and the submissions made at the hearing by the
applicant, their legal adviser, and those making representations.

All parties are reminded that under the provisions contained within Schedule 5 to
the Licensing Act 2003, there is the right of appeal against the decision of the
Licensing Authority to the Magistrates’ Court, such an appeal to be made within
twenty-one days of the date of notification of the decision.



29/11/2018 Alcohol licensing: using case law - GOV.UK

w GOV.UK

1. Home (https //www.gov.uk/)
2. Alcohol licensing: using case law (https://www.gov.uk/govemment/publications/alcohol-licensing—using-case.law)

1. Public Health
England (https://www.gov.uk/govemment/organisations/public-health-england)

Guidance

Alcohol licensing: using case law

Published 13 March 2017

Contents

Case law and the Licensing Act

The British Beer and Pub Association v Canterbury City Council
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1. Case law and the Licensing Act

The Licensing Act 2003 is the Act of Parliament that establishes the statutory framework for regulating licensable

activities in England and Wales. When cases are brought before the courts, the decisions can help us to interpret
the Act.

When a case is decided by the courts the decision can provide an example of the interpretation of the Act. This

can then be used to guide other committees and courts when they are making decisions on cases with similar
facts.

It can be helpful for public heath teams contributing to a new case to look at previous decisions and to
understand the judgments that have been passed down. This can help you to make a more convincing case.

As a rule, the higher the court, the more weight a judgment carries. For example, a decision in a magistrates’
court may be persuasive but a decision in the Court of Appeal will be binding. This means that another

committee or court can consider the judgment from the magistrates’ court and decide differently, but they must
follow the decision of the Court of Appeal.

When you are relying on the decision in a particular case it is important to refer to the judgment itself rather than

commentary, because commentators can interpret the judgment in different ways — it is always best to quote
what the judge actually said.

Case names will be set out as ‘the name of the party that brought the claim’ versus ‘the name of the party that

the claim was against’, followed by the year, then the court it was brought to and the case number. This is known
as a ‘neutral citation’, and will help you find the judgment.

For example, R (on application of Hope and Glory Public House Ltd) v City of Westminster Magistrates’ Court
and Others (2011) EWCA Civ 31 indicates that in 2011 Hope and Glory Public House Ltd brought a claim

against Westminster Magistrates’ Court which was heard in the Civil Division of the Court of Appeal of England
and Wales, and was the 31st case of the year.

There have been many cases decided by the courts since the Act came into force, but those described below are
most frequently relied on.

2. The British Beer and Pub Association v Canterbury City Council

The British Beer and Pub Association, The Association of Licensed Multiple Retailers, The British Institute of
Innkeeping v Canterbury City Council [2005] EWHC 1318 (Admin)

This is an important case looking at what Licensing Authorities can and should include in their Statements of
Licensing Policy. This case would be most relevant when you are involved in updating your local policy.

Mr Justice Richards said:

A policy ... not only guides the decision-maker but also serves to inform an applicant about what he
should consider in preparing his application... An application that takes account of the matters set
out in the policy, for example by including what is referred to in the policy or by giving a reasoned

justification for not doing so, is less likely to give rise to relevant representations and more likely to
be granted without additional conditions.

And:
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The council is entitled to indicate in the policy its own expectations with regard to the promotion of
the licensing objectives; and | do not think that an applicant can legitimately complain if a failure to
take account of those expectations gives rise to representations... An applicant who does not tailor
his application to the policy therefore faces an uphill struggle.

Responsible Authorities should be encouraged by this case to take an active role in the preparation and drafting
of Statements of Licensing Policy, because these policies are an important tool in shaping the activities that take
place in each vicinity. A well drafted policy gives a strong and clear basis for representations on individual matters
and helps licensing committees make robust decisions.

The full judgment is available on the Licensing Resource

(http://iwww licensingresource. co. uk/sites/all/files/1a2003/bbp. pdf).

3. Hope and Glory Public House v City of Westminster Magistrates’ Court and
Others

R (on application of Hope and Glory Public House Ltd) v City of Westminster Magistrates’ Court and Others
(2011) EWCA Civ 312

This case, referred to as ‘Hope and Glory’, is essential reading for Responsible Authorities and licensing
committees. It is relevant to most hearings.

The decision is important because it

illustrates that licensed premises, and the activities that take place in those premises, exist in a dynamic

environment and should not be looked at entirely in isolation

« confirms that this can include the impact that licensable activities have on a range of factors such as crime,
the quality of life for residents and visitors to the area, and demand for licensed premises

+ sets out the approach that should be taken when making licensing decisions

Lord Justice Toulson said:

Licensing decisions often involve weighing a variety of competing considerations: the demand for
licensed establishments, the economic benefit to the proprietor and to the locality by drawing in
visitors and stimulating the demand, the effect on law and order, the impact on the lives of those
who live and work in the vicinity, and so on. Sometimes a licensing decision may involve narrower

questions, such as whether noise, noxious smells or litter coming from premises amount to a public
nuisance. ' '

Although such questions are in a sense questions of fact, they are not questions of the ‘heads or
tails’ variety. They involve an evaluation of what is to be regarded as reasonably acceptable in the
particular location. In any case, deciding what (if any) conditions should be attached to a licence as
necessary and proportionate to the promotion of the statutory licensing objectives is essentially a
matter of judgment rather than a matter of pure fact.

Responsible Authorities should be encouraged by this decision to make representations so that their information
can be taken into account, and appropriate measures put in place for the licensing objectives to be promoted.

The full judgment is available from the British and Irish Legal information Institute
{http:/Iwww bailii.org/ew/cases/EWCA/Civ/2011/31. html).

4. Daniel Thwaites plc v Wirral Magistrates’ Court and Others

R (on application of Daniel Thwaites plc) v Wirral Magistrates’ Court and Others (2008) EWHC 838 (Admin)
hitps:/Awww.gov.uk/governmentipublications/alcohol-licensing-using-case-law/alcohal-licensing-using- case-law
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This case, referred to as ‘the Thwaites case’, is important because it emphasises the important role that
Responsible Authorities have in providing information to decision makers to contextualise the issue before them.

This case is sometimes misconstrued as requiring decisions to be based on ‘real evidence’, and that conditions
cannot be imposed until problems have actually occurred. This is wrong. The purpose of the Act is to prevent
problems from happening. Decisions can and should be based on well-informed common sense. The case
recognises that Responsible Authorities are experts in their fields, and that weight should be attached to their
representations. It is most relevant when opposing grant applications.

The Honourable Mrs Justice Black said:

[Dlrawing on local knowledge, at least the local knowledge of local licensing authorities, is an

~ important feature of the Act’s approach. There can be little doubt that local magistrates are also
entitled to take into account their own knowledge but, in my judgment, they must measure their own
views against the evidence presented to them. In some cases, the evidence presented will require
them to adjust their own impression. This is particularly likely to be so where it is given by a
Responsible Authority such as the police.

The approved judgment is available from Guildford Council (https:/iwww.guildford.gov.uk/media/10669/Item-
27%E2%80%94%20Thwaites-Casepdf/pdf/pdf210_1.pdf).

5. Murco Petroleum Ltd v Bristol City Council

R (on application of Murco Petroleum Ltd) v Bristol City Council {2010] EWHC 1992 (Admin)

This case is important because it confirms that licensing committees and courts can require applicants to provide

any information that they believe will help them make a decision about the promotion of the licensing objectives.
It is relevant to most hearings.

Responsible Authorities should be encouraged by this case to ask applicants to provide further information they
believe will help them understand the application more fully. If that information is not provided by the applicant,

Responsible Authorities can make representations to committees who have the power to require the request is
met.

Mr Justice Cranston said:

The sub-committee [has the power} to ask a question of a party, where the gquestion is calculated to
elicit an answer which will facilitate the function of considering and adjudicating upon the relevant
question

The full judgment is available from the British and Irish Legal Information Institute
(http:/~www.bailii.org/ew/cases/EWH C/Admin/2010/ 1992 html).

6. East Lindsey District Council v Abu Hanif

East Lindsey District Council v Abu Hanif (t/a Zara’s Restaurant) 2016

In this case, the High Court upheld the Licensing Committee’s decision to revoke a premises licence where the
licensee had employed an illegal worker.

The significance of the case is that it reaffirms the principle that Responsible Authorities need not wait for the

licensing objectives to actually be undermined before objecting to a licence being granted. This case would be
most relevant when opposing a grant application.
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Commenting on the way committees and courts should approach the promotion of the licensing objectives, Mr
Justice Jay said:

[Tlhe prevention of crime and disorder requires a prospective consideration of what is warranted in
the public interest, having regard to the twin considerations of prevention and deterrence.

The full Judgement is only avaible from subscription services such as Westlaw

(http://login.westlaw.co.uk/maf/wluk/app/authentication/formiLogin) or Lawtel (https:/fAvww.lawtel.com/Login?
RetumnUr=%2f).

7. General principles proven in case law

There are also cases that do not directly relate to the Licensing Act but provide general principles that are
relevant.

7.1 R (on application of Westminster City Council) v Middlesex Crown Court and Chorion plc
(2002) EWHC 1104 (Admin)

This case is important because it sets out the approach that courts on appeal should take where a council has a
policy. Responsible Authorities should be encouraged by this case to help shape their council’s licensing policy so
that it sets out a strategic approach to promoting the licensing objectives in their particular area. A clear policy will
provide a strong basis to impose conditions, refuse licences and so on, which should then be upheld by the court
on appeal because the reasons for the conditions or refusals will be well-founded and readily understood. It
would be most relevant when updating Statements of Licensing Policy.

Mr Justice Scott Baker said:

It must accept the policy and apply it as if it were standing in the shoes of the Council considering
the application.

The full judgment is available from the British and Irish Legal Information Institute
(http:/Iwww.bailii.org/ew/cases/EVWH C/Admin/2002/1104.htmi).

7.2 Stepney Borough Council v Joffe [1949] 1KB 5997

This case, alongside Sagnata Investments Ltd v Norwich Corporation [1971] 2 QB 614, is important because it

has long established the principle that the court on appeal should only overturn a decision where it is wrong. This
would be most relevant in appeal hearings.

[On appeal the Court ought] to pay great attention to the fact that the duly constituted and elected
local authority have come to an opinion on the matter and ought not lightly, of course, to reverse
their opinion. It is constantly said (although | am not sure that it is always sufficiently remembered)
that the function of a court of appeal is to exercise its powers when it is satisfied that the judgment
below is wrong, not merely because it is not satisfied that the judgment is right.

This means that although appeals are re-hearings, the onus is on the appellant to persuade the court that the
decision being appealed is wrong — not for the council to persuade the court that the decision is right.
Responsible Authorities should provide the council with any information they believe is relevant to place before
the court on appeal, so that the court can make a fully informed decision.

8. An example of using case law in a representation

This is an illustrative example of how you may wish to refer to the case law above in your representations to

licensing committees:
O .
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The premises are not yet trading so the Licensing Objectives have not yet been undermined; but | believe that it
is likely the they will be undermined if the licence is granted.

In the case of East Lindsey District Council v Abu Hanif (Va Zara’s Restaurant)(2016) Mr Justice Jay said:

[TIhe prevention of crime and disorder requires a prospective consideration of what is warranted in
the public interest, having regard to the twin considerations of prevention and deterrence.

| believe that the fact the premises are proposing to sell alcohol and play music 24 hours a day in a residential
area means it is likely that there will be nuisance caused to residents through late night noise and anti-social
behaviour. Having regard to the existing levels of alcohol-related crime and anti-social behaviour, | believe that
this will be worsened if this application is granted.

This guidance has been produced by Lawyers in Local Government and Public Health England, and is intended
to give a brief overview of the case law most relevant to the Licensing Act. It does not constitute legal advice, and
should be used as a guide for more detailed consideration of the cases depending on the individual facts in
question.

hitps:/Awww.gov.uk/government/publications/al cohol-licensing-using-case-aw/al cohol-licensing-using-case-law "7



