
1 | P a g e  

 

Report to all Elected Members of Birmingham City Council 

Under 

Section 114 (3) of the Local Government Finance Act 1988 

By 

Fiona Greenway CPFA 

Interim Director of Finance (Section 151 Officer), Birmingham City Council 

Date of Report: 5th September 2023 

 

Purpose of Report  

 

1. Members of the Council are asked to consider this report by the Section 151 Officer (the Chief 

Finance Officer). The report is made under section 114 (3) of the Local Government Act 1988 

because the Section 151 Officer is of the opinion that: 

a. The Council is currently in a negative General Fund position. That is because of the cost 

of providing for Equal Pay claims, that the Council is now legally obligated to recognise, 

will result in exceeding the financial resources available to the Council. This means that 

spend due within that period exceeded the financial resources available to the Council in 

that same period. 

b. The Council has insufficient resources to meet that expenditure and the Council is not 

currently able to agree a solution that will allow suitable funding or financing to be 

obtained for this liability.  

 

2. This report is being issued now because of the following individual factors: 

a. Correspondence from External Audit on 1st September 2023 which raises concerns 

around the provisions for Equal Pay in prior year accounts, 2020/21 and 2021/22, being 

materially understated which means the Council would have exhausted its General Fund 

balance on an accounting basis. 

b. Further confirmation of the historic value of the potential Equal Pay liability impacting 

prior years, which is becoming more evident that it is unaffordable for the council based 

on existing available reserves. Since the announcement of the Equal Pay liability we have 

received additional correspondence to put the Council on notice of further litigation 

from recognised Trade Unions and claimant lawyers. 

c. Correspondence from External Audit on 1st September 2023 also enquires around the 

likelihood of the Council being able to generate savings, additional revenue income, 

and/or capital receipts to mitigate the financial challenges. 

d. A projected deficit of £87m for the 2023/24 financial year, for which the Council does 

not have sufficient reserves based on the Equal Pay liability above, which is forecast to 

grow in the 2024/25 financial year. 

e. Concerns over the speed and effectiveness of the mitigations which have been put in 

place to address the in-year budget challenges, and the ability of the Council to address 

our financial position. We must now make challenging financial decisions and stop non-

essential spending. 

f. Extensive discussions with External Auditors, regulatory stakeholders, and leading Kings 

Counsel who have confirmed our assessment of our financial position (i.e. liabilities 

exceeding assets) and statutory position (i.e. the requirement to issue a S114). This 

advice has confirmed the points raised above and the case for issuing a S114 notice. 

 

3. As a result the Council is unable to finalise the provisions for Equal Pay set out in the 2020/21 

and 2021/22 draft accounts, nor can I write the supporting going concern statements for these 

financial years, nor can I make a Section 25 statement in the Local Government Act 2003, nor 
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can I approve accounts for three financial years (2020/21, 2021/22, and 2022/23). Following 

extensive discussions with External Auditors and other regulatory stakeholders over the last few 

months, I have come to this conclusion. 

 

4. The Section 114 Notice is issued following statutory consultation with both the Chief Executive 

(Head of Paid Service) and the Monitoring Officer. At the date of this report that consultation 

has taken place. Following the issuance of the Section 114 Notice the Council has 21 days to hold 

a meeting of Full Council to consider the report from the Section 151 Officer and decide how it 

will respond.  

 

5. The purpose of this Section 114 report is to make it clear to Members of the Council that 

immediate steps must be taken to mitigate the financial consequences of Equal Pay claims. This 

means agreeing a plan which provides a route to bringing the General Fund back to a positive 

position and assurance that this will be successfully delivered. This should include: 

a. An appropriate savings plan; 

b. Full assessment of the capital programme (including delaying existing projects and 

reviewing assets for sale); and, 

c. Engagement with Central Government via the Department for Levelling Up, Housing and 

Communities (DLUHC), resulting in a formal request for Exceptional Financial Support 

(EFS). 

 

Recommendations 

6. That Elected Members of Birmingham City Council must consider this report by Fiona Greenway, 

Interim Director of Finance (Section 151 Officer/ Chief Finance Officer) issued under Section 114 

(3) of the Local Government Finance Act 1988. 

 

7. That this report must be considered at an extraordinary meeting of Full Council, held no later 

than the end of 21 days (the maximum allowable period set out within the Local Government 

Finance Act 1988) from the date of issue of this report. 

 

8. That Birmingham City Council (by which this means a meeting of Full Council) must decide 

whether it agrees or disagrees with the views documented within this report and outline what 

action it proposes to take because of this report. 

 

 

Summary of key issues 

 

9. This report is being issued now for the following reasons: 

 

a. Officers informed Cabinet on 28 June 2023 that the potential cost of new Equal Pay 

claims (brought about as a result of existing claims of job enrichment and evidence of 

task and finish practices taking place in some teams) would be between £650 million and 

£760 million. This advice made clear that the Council does not have sufficient resources 

to cover this potential liability.  It is likely that the Council will need to recognise this 

liability in the current or previous financial years which will result in a negative General 

fund balance. This is an unsustainable financial position for the Council to be in. 
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b. In Q1 of FY23/24, the Council forecasted an overspend of £87m for the financial year, 

which was reported to Cabinet on 25th July 2023 and sets the context of the gravity and 

urgency of the Council’s financial challenge. In the interim period a series of mandatory 

‘S114 like’ spending controls have been in place across the Council to restrict 

exceptional spend. Progress made against the projected overspend has started, however 

pace of delivery needs to increase. 

 

c. Further, work has been ongoing on developing a savings programme to address the in-

year budget gap for FY23/24, which is an issue to the Council regardless of the potential 

Equal Pay liability. 

 

d. The council’s external auditor has now indicated that it expects the potential EP liability 

to be recognised in 2020/21 and 21/22. Based on current estimates it is expected there 

will be a negative General Fund balance. As such the Council's expenditure is now 

greater than the resources available to it (including reserves).  

 

Consequences of a Section 114 Notice 

 

10. The issuing of the Section 114 report has the following impact on the work of the Council:  

 

a. Elected Members must by law agree to cease all non-essential expenditure and reduce 

the Council’s operational and service delivery costs immediately. 

 

b. Financial Controls will be exercised by a S151 Spend Control Board. Based on this S114 

report, from this date this S151 Spend Control Board will be chaired by the Section 151 

Officer. The controls will mean that from this date: 

i. The Council is prevented, without explicit agreement of the Section 151 Officer, 

from entering into any new agreement or commitment for expenditure until Full 

Council has met to consider the Section 114 report. These controls may be re-

applied after the date of this Full Council meeting. 

ii. Temporary Measures are now in force such that all non-essential expenditure 

will now stop with immediate effect without written confirmation from the 

Section 151 Officer. For avoidance of doubt, non-compliance with this 

requirement will be considered a disciplinary matter by the Council. This 

supersedes all previous guidance on non-essential expenditure, with no 

exclusions or delegations of authority to Corporate Leadership Team (CLT). 

iii. The controls outlined in (i) and (ii) will apply to all services being delivered 

through companies controlled by the Council, or where the Council supplies 

funding to companies that are jointly or partly owned by the Council. 

iv. The Financial Controls apply to all Council services, including statutory services, 

services delivered through controlled companies and connected entities. A 

framework will be set in place to ensure this happens whilst ensuring that key 

services to children and vulnerable people are not affected because of these 

controls. 

v. Spending Controls will now remain in place for the foreseeable future, with a 

Financial Recovery Plan reported to Full Council on a quarterly basis moving 
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forwards. This is not a plan that is developed in isolation by Finance, but a plan 

that is created and owned by all Directorates and Members. 

vi. Due to the significant potential Equal Pay liability, and no route for financing or 

limiting this liability, the Council’s Capital Financing Requirement will need to be 
reviewed and re-calculated as a potential route to financing the liability. This 

means that no further loans will be sought from the Public Works Loan Board 

(PWLB) unless these are to be applied for capital purposes for which the Council 

is in contract, for the replacement of existing maturing loans, the maintenance 

of working capital, or other specified matters agreed by the PWLB in conjunction 

with DLUHC and the Section 151 Officer. 

vii. Financial controls will generally have an adverse impact on the profit and loss 

accounts of various accounts and entities in receipt of support from the Council. 

The boards of these companies may look to the Council to make up for the lost 

funding from revenue resources. However, based on the current financial 

position of the Council, and the issuance of a S114 notice, the Council is unlikely 

to be able to consider provision of such support. 

viii. If Financial Controls are not adhered to, or do not achieve the required 

outcomes, a further S114 notice will need to be issued. 

 

c. The Council has already implemented Financial Controls on spending – these are 

detailed in the report to Cabinet on 25 July of this year (entitled Medium Term Financial 

Plan (MTFP) Refresh – update to Cabinet at Quarter 1 of the 2023/24 Financial Year). 

This report extends these controls, such that, the Council is prevented, without explicit 

agreement of the Section 151 Officer, from entering into any new agreement or 

commitment for expenditure until Full Council has met to consider the Section 114 

report.  

 

d. Depending on the outcome of the Full Council meeting, these Financial Controls may 

need to remain in place until a solution is found to fund the costs of these Equal Pay 

claims. This is because the Council will lack the resources to maintain spending in all 

areas moving forward. 

 

Financial Situation 

 

11. As announced on 28 June 2023, following refreshed analysis it is estimated that as of the 31 

March 2023 the Council’s current potential Equal Pay liability is in the region of £650-760m. 

Detailed calculations are now being finalised for inclusion within the accounts for the 2020/21, 

2021/22 and 2022/23 financial years, but they are material enough to warrant disclosure now. 

 

12. Officers have begun consultation with the Department for Levelling Up, Housing and 

Communities (DLUHC). Potential support could enable the Council to make local arrangements 

to finance the cost, but would still require the Council to set a balanced budget and therefore 

make significant additional savings. 

 

13. To enable the Council to cover the costs of any future loans, budget savings would need to be 

made. To address this challenge the Council has: 

 

a. Implemented Mandatory Spending Controls for all non-essential expenditure. 

Mandatory spending controls mean that no new agreements or commitments for all 
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expenditure (including revenue, workforce, and capital) can be made unless specific 

criteria are met. Individual Directorate arrangements have acted as a first line of defence 

for the application of criteria, with a Finance Governance Board (chaired by the Leader 

with a panel of Members, including Independent Financial Advisor) in place to discuss 

exceptional spend decisions above £200k. This has now been in place since July, and we 

have seen additional control over exceptional spend. However, there is still a large value 

of spend being incurred across the Council in relation to the delivery of services against 

the criteria outlined as allowable expenditure. 

 

b. Developed a Robust Budget Savings and Recovery Plan which is a multi-workstream 

plan to address both in-year financial challenges and the longer-term transformational 

changes required to reduce the cost base for delivery of services across the Council. This 

plan has a number of identified workstreams and Directors have commenced developing 

saving opportunities with their teams. However, the savings identified will not be 

sufficient to address the significant Equal Pay liability. 

 

14. This action has not yet been sufficient enough to mitigate Equal Pay pressures or tackle a range 

of existing budget pressures. These budget pressures are detailed in the report to Cabinet on 25 

July of this year (entitled Medium Term Financial Plan (MTFP) Refresh – update to Cabinet at 

Quarter 1 of the 2023/24 Financial Year). 

 

Legal Framework 

 

15. Section 114 (3) requires that: “The chief finance officer of a relevant authority shall make a 

report under this section if it appears to him that the expenditure of the authority incurred 

(including expenditure it proposes to incur) in a financial year is likely to exceed the resources 

(including sums borrowed) available to it to meet that expenditure.”  
 

16. The process for issuing a Section 114 report and the effect of it are set out in various sections 

under the 1988 Act. Subsection 3(A) requires the chief finance officer to consult, so far as 

reasonably practicable, the Head of Paid service and the Monitoring Officer. Both of these 

statutory officers have been fully briefed and consulted in the preparation of this report. 

 

17. Section 115 of the 1988 Act requires Full Council to consider and decide on the report made 

under Section 114 within 21 days beginning on the day the report is issued. Full Council must 

consider the report at a meeting where it shall decide whether it agrees or disagrees with the 

views contained in the report and what action (if any) it proposes to take in consequence of it. 

 

18. Section 115 (6) states that pending consideration of the report by Full Council, there is a 

prohibition period which runs from the date the report is made to the date of the Full Council 

meeting. During this period, the Council must not enter into any new agreement which may 

involve the incurring of expenditure (at any time) by the authority unless the chief finance 

officer of the authority authorises it to do so.  

 

19. Subsection (6A) states the chief finance officer may only give authority for the purposes of 

subsection (6) if he considers that the agreement concerned is likely to: a. prevent the situation 

that led him to make the report from getting worse, b. improve the situation, or c. prevent the 

situation from recurring.  

 

20. Subsection (6B) requires that authority for the purposes of subsection (6) shall:  
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a. be in writing,  

b. identify the ground on which it is given, and  

c. explain the chief finance officer's reasons for thinking that the ground applies.  

 

21. Subsection (8) states that if subsection (6) is not complied with, the Council shall be taken not to 

have had power to enter into the agreement (notwithstanding any option to do so under 

contract or otherwise). Therefore, the Council’s actions will be deemed unlawful.  
 

22. Section 116 requires the Council to notify its external auditors of the report and the time, date 

and place of the full Council meeting. The external auditors also need to be informed of the 

outcome of the meeting as soon as practicable. The external auditors have been kept informed 

of the emerging financial position and the planned work. The external auditors will need to 

consider the implications of this report on their statutory functions and the implications for their 

opinion on the 2019/20 and subsequent accounts which remain unaudited at the date of this 

report.  

 

23. The Council’s legal duties around budget setting are set out in Section 31A of the Local 
Government Finance Act 1992, which states:  

 

a. In relation to each financial year a billing authority in England must make the 

calculations required by this section.  

b. The authority must calculate the aggregate of:  

 

i. the expenditure which the authority estimates it will incur in the year in 

performing its functions and will charge to a revenue account, other than a BID 

Revenue Account, for the year in accordance with proper practices.  

ii. such allowance as the authority estimates will be appropriate for contingencies 

in relation to amounts to be charged or credited to a revenue account for the 

year in accordance with proper practices.  

iii. the financial reserves which the authority estimates it will be appropriate to 

raise in the year for meeting its estimated future expenditure.  

iv. such financial reserves as are sufficient to meet so much of the amount 

estimated by the authority to be a revenue account deficit for any earlier 

financial year as has not already been provided for.  

v. any amounts which it estimates will be transferred in the year from its general 

fund to its collection fund in accordance with regulations under section 97(2B) 

of the 1988 Act,  

vi. any amounts which it estimates will be transferred in the year from its general 

fund to its collection fund in accordance with section 97(4) of the 1988 Act; and 

vii. any amounts which it estimates will be transferred from its general fund to its 

collection fund pursuant to a direction under section 98(5) of the 1988 Act and 

charged to a revenue account for the year.  

 

Next Steps 

 

24. The requirement of this S114 (3) notice is that an Extraordinary Meeting of the Full Council must 

happen within 21 days at which the Council must agree a response that addresses the issues 

outlined within this report. Full Council must consider whether it agrees or disagrees with the 

views contained within this report and determine action (if any) it proposed to take as a 

consequence. A failure to do so within the 21 days will lead to the issuance of a further s114 

report.  
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25. As mentioned above, the Council needs to resolve funding the existing and accruing Equal Pay 

liability as well as address the Medium-Term Financial Plan Budget Gap for 2023/24 onwards. 

 

26. The Financial Controls referred to in this report will operate from the date of this report. Elected 

Members must by law agree to cease all non-essential expenditure and reduce the Council’s 
operational and service delivery costs immediately. 

 

27. The timeline for activity over the coming months is as follows: 

 

a. 5th September 2023 – Issue S114 Notice 

b. Extraordinary Full Council Meeting by 26th September 2023 latest 

c. Statutory deadline for Full Council to agree a response to this report by 26th September 

2023 latest 

 

28. Negotiations with DLUHC will continue over the coming months to determine an approach to 

financing the liability. 

 

Fiona Greenway CPFA 

Interim Director of Finance (Section 151 Officer), Birmingham City Council 

5th September 2023 

 

 

 


