
Indoor Market Scrutiny Committee Briefing Note – 8 October 2019 

All traders within the Indoor Market occupy their units by way of lease (as agreed at lease renewal 

proceedings in May 2017).  The lease enables Birmingham City Council to recover the costs for the 

services provided to the Indoor Market as detailed in the lease (Appendix 4, Part 1A of the Fourth 

Schedule) 

Service Charge 1 (SC1) includes: employee costs, premises costs, (cleaning costs, utilities, pest control, 

refuse collection, premises insurance), repairs and maintenance (CCTV, fire alarms, water distribution, air 

handling, generator, lighting etc.) and supplies and services. 

Service Charge 2 (SC2) exclusively covers the repair and maintenance of refrigeration plant and 

equipment used by the wet traders.  BCC decided about 3/4 years ago that they would meet the cost of 

repairing certain elements of the refrigerated display counters (rather than including these in SC2) as 

some of these (predominantly the fish display counters) were considered to be not fit for purpose when 

they were first installed by Hammersons in 2000.  In 2017/18 this amounted to £24,920 being met by BCC 

and £74,876 being met by the traders.  This cost is increasing for BCC as the display counters get older.  It 

is not possible to replace the counters as this cost would have to be recovered from the traders as per the 

lease conditions and they could not financially bear this levy over a 2 year period until the Smithfield 

Development. 

Service Charges Calculation 

Birmingham City Council is not a member of RICS and is not regulated by them.  However we should try 

and abide by the RICS Service Charge Code for Commercial Properties 1st edition, September 2018 as 

much as possible.  This code indicates that the best way to calculate the apportionment of Service Charge 

is to calculate it by reference to floor areas.  This is what Markets Service does.  This has been verified by 

an independent “Service Charge Report on Birmingham Indoor Market” which was commissioned by BCC 

from Graham Pack Associates (Appendix 1) 

The service charge budget for 2019/20 is being increased from £977,000 to £1,022,735.  The increase is 

based on the actual costs of providing services in 2017/18 and 2018/19.  This results in the annual price 

per square foot increasing from £39.58 to £42.12.  This is not the “imposition” of a service charge 

increase.  This is legal recovery of the costs of delivering services.  Costs are gradually increasing as the 

building and plant get older and hence more maintenance is required (e.g. lifts, refrigeration plant).  The 

building only has 2/3 more years’ life before the commencement of the Smithfield Development 

As part of the lease renewal agreement in May 2017 the annual service charge is independently audited.  

Once this audit has been completed, any under or over recovery is apportioned across all units (including 

voids). Birmingham City Council bears the service charge costs for the void units. 

Rent 

The annual rent per square foot is £32.50 (for trading space) and £4 (for storage space).  These rental 

levels were agreed by traders’ representatives and Birmingham City Council (solicitors and surveyors) as 

part of the lease renewal court case in May 2017.  They cannot be changed unless a corporate strategic 

decision was taken to do this.  Any reduction of rent and/or service charge would be at the cost of BCC 



Service Charge Costs and Apportionment – Key Issues 

Cleaning 

Traders have consistently stated they are not happy with the costs of cleaning and would like cleaning 

services to be “put to the market” as opposed to being delivered by Birmingham City Council.  Indoor 

Market Cleaning costs for 2017/18 were £255,418.  Discussions are currently being held between the 

Markets Service and Citi Serve to identify efficiencies and potential new operating models. 

Service Charge 1 

Dry goods traders do not consider that some elements of the Service Charge 1 are apportioned fairly such 

as waste removal costs as they are argue that wet goods traders produce more waste.  These arguments 

will always arise and hence we have followed the RICS code to apportion by floor area.  Service Charge 2 

is only charged to wet traders as it covers specific charges only incurred by them. 

Electricity 

All traders pay for shared electricity services in SC1.  Electricity for the refrigeration units are paid from 

individual meters that measure consumption.  However when the electricity comes into the market it first 

serves the refrigeration units before going to the rest of the building.  A clamp meter has been placed on 

the supply to measure electricity usage in supplying the refrigeration units.  A recent survey from an 

Engineering expert commissioned by the Markets Service (and jointly appointed in an ongoing litigation 

case) has confirmed that the meter is affixed in the right position and is correctly measuring electricity 

consumption to supply the refrigeration units.  It is the Markets Service’s intention to include the cost of 

this usage in SC2 and deduct it from SC1 from 2020/21 going forward.  There is not a necessity to do this 

as both the report from Graham Pack Associates and the outcome of the case below conclude that the 

service charge for the Indoor Market is calculated and apportioned correctly.  However, the Markets 

Service consider that this is reasonable going forward as it is a quantifiable amount. 

Birmingham City Council vs Manoochehri 

In a 5 year litigation case Birmingham City Council has sought to recover debt from a previous tenant.  

The tenant put forward a defence and a counterclaim.  The counterclaim included disputes about how 

the Indoor Market service charge was calculated and the measurements used.  As part of the case a 

court order required joint appointment of an independent expert to report on the disputed service 

charge. 

A judgement has recently (4 September 2019) been reached in this matter and is included at Appendix 

2. This judgement found:

“AND UPON the court finding that the Claimant was entitled to forfeit the lease and that the rent 

and service charge was correctly calculated” 

Author: Sajeela Naseer 

Head of Trading Standards and Markets Service 

Tel: 0121 303 6112 

sajeela.naseer@birmingham.gov.uk 
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1 INTRODUCTION 

1.1 I have been instructed by Birmingham City Council to look at the service charge 

regime at their indoor market. This will include the following: 

 Whether it complies with the RICS Professional Standard for Service Charges

in Commercial Property

 Whether they comply with the terms of the leases

 Whether their procedures are correct

 Whether their basis of apportionment is correct

 What improvements can be made

1.2 I became involved in the indoor market when I was appointed by Birmingham 

County Court to act as the single joint expert in respect of a service charge dispute 

between Birmingham City Council and one of their former tenants 

My duty was to the County Court and my report on the matter was addressed to 

them. As I was acting as the single joint expert I did not favour one party or the 

other but acted totally independently.   

1.3 Following my involvement in the case in September 2018, I was approached by 

Birmingham City Council in June 2019 to provide them with advice on the service 

charges at the indoor market. I made checks to establish whether there was a 

conflict of interest with regard to providing the Council with advice and the work 

carried out as the Court appointed expert. Having carried out checks, I am of the 

opinion that there is not a conflict of interest in providing advice to the Council 

1.4 I met with Amanda Prosser-Davies and Lynn Thomas to look at and address the 

issues commonly raised by the Indoor Market Traders Association with regards to 

the service charges. The Council was also seeking advice as to whether they are 

compliant with regard to the RICS Code on service charges 

1.5 This report sets out the current position and ways to improve the procedures 
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2 SERVICE CHARGE CODE 

2.1 The current service charge code is Service Charges in Commercial Property 1
st
 

edition, September 2018. This is a Professional Statement that came into force on 

1
st
 April 2019 

2.2 For a Professional Statement, there are mandatory requirements for RICS members 

and RICS regulated firms  

2.3 As a Council, you are not a member of the RICS or regulated by them. However 

you should try to abide by the Statement as much as possible. These would include 

items such as: 

 Costs should be transparent

 Owners should not profit from the provision of the services

 The apportionment of costs should be fair and reasonable

 Managers should communicate with the occupiers over the service and costs

 Those certifying the accounts should recognise that they have a duty of care to

both the occupiers and owners

 Budgets and accounts should be issued in a timely manner

3 LEASES 

3.1 Although the Professional Statement sets out how the service charges should be 

dealt with, it does state that the Statement cannot override the lease but when read 

in conjunction with the Statement, it can enable users to identify the best way 

forward to ensure effective management    

3.2 There are 2 different leases that are used within the indoor market. These are: 
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 The original leases

 The updated leases following the lease renewals

3.3 The Fourth Schedule of the leases sets out the service charges. these are divided 

into 3 elements, which are: 

 Part 1(A) – Services provided.

This sets out the services that are provided to the indoor market by the Council

 Part 1(B) – Service expenses.

This sets out the recovery of the costs incurred in the provision of the services

in Part 1(A), together with the fees for managing them and the provision of staff

dealing with the services

 Part 2 – Service charge.

This sets out the basis of the payments, the budgets and how the accounts will

be dealt with at the year end

3.4 The only difference between the 2 leases is in respect of Clause 3 of Part 2. The 

new leases have incorporated more comprehensive wording in Clause 3 compared 

to the original leases 

The additional wording sets out the following: 

 The type of company required to certify the accounts. This is either a firm of

chartered or certified accountants or such other suitably qualified professional

firm

 Following the receipt of the certified statement, the Tenant has the right to

challenge the costs by referring the matter to arbitration to be decided by an

arbitrator

4 APPORTIONMENTS 

4.1 The way that the Council deals with the apportionments is not following the normal 
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percentage basis but by individual calculations which equate to the same figures 

4.2 The Council will take the area of the unit and then divide it by 12 to get the 

equivalent of the area on a monthly basis. It then multiplies that monthly area rate 

by a rate per square foot. This is the monthly rate paid for each lessee 

4.3 The better way to deal with the apportionments is on a percentage basis. The 

calculation will be the area of the unit in question as a proportion of the total of all 

the units in the market. 

Once the budget is completed, the amount that each lessee pays is a percentage of 

that total budgeted figure, based on their areas. This will give an annual payment 

that can then be divided into 12 in order to obtain the monthly amount to charge out 

4.4 The advantage of dealing with the apportionments on a percentage basis is that if 

the overall area of the units changes due to the reconfiguration of the market, then 

the percentages change for all the tenants. This will make it easier in dealing with 

the costs for each lessee at the year end  

4.5 In calculating the proportions, the areas of the units are apportioned as follows: 

 Ground floor units – 100% of their area

 First floor units/stores – 20% of their area

The reduction in the first floor units takes into account the reduced services that 

they attract. This is not unusual and reductions are used for remote storage areas in 

office buildings and shopping centres, although this is usually 50% rather than 20% 

of the area 

4.6 In shopping centres, weightings are used so that the larger units do not pay a 

disproportionate cost of the service charges. Units up to approximately 5,400 

square feet (500 square metres) will have 100% of their area used in the 

calculation. Units over 5,400 square feet will have their area reduced in the 
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calculation 

As there are no single units in the market that are over 5,400 sq ft, then a weighted 

floor area calculation is not necessary 

4.7 One issue that we did discuss was the different way traders used their units on the 

ground floor retail sales area. Some might have a small sales area and a large rear 

store, whilst others may not have any storage within their unit and use all the space 

for sales.  

The way in which each separate lessee uses their unit should not be factored into 

the apportionments for the service charges. The Council has made a reduction in 

the areas for the first floor store units but they should still use 100% of the areas of 

the units for the ground floor units 

Whilst the Council may deal with the rental values in a different way for the use of 

the space, this would not affect the way the service charges are dealt with or 

calculated  

5 CONTRACTORS 

5.1 Contractors should be appointed based on their appropriateness for the work 

entailed and pay them for carrying out the work  

5.2 This does not mean that the Council should take the cheapest option required for 

the job being carried out as this does not always mean the best value for money 

when weighed up with the service being provided 

5.3 As there are entities within the Council as a whole that carry out certain functions 

to various departments, it acceptable that they provide these services to the indoor 

market rather than going to outside contractors, as it can be easier to control these 

services and the personnel.  
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6 ELECTRICITY COSTS 

6.1 From the discussions that I had, there appears to be an issue with regard to the 

recovery of the costs for the electricity 

6.2 I understand that each unit has a check meter in order that the individual lessees can 

be recharged for the electricity that they use. However there is an issue with regard 

to the electricity used for the refrigeration units 

6.3 From what I understand, the electricity comes into the market and first serves the 

refrigeration units before going to the rest of the building. A clamp meter has been 

placed on the supply to register the electricity usage to these refrigeration units 

6.4 Recovering the costs from the lessees for these refrigeration units has not been easy 

to assess. At the moment, I understand that this is based on the rate that the traders 

have been charged on their personal consumption at the individual units 

6.5 You have informed me that the Council are looking to employ an electrical expert 

to review the supply of the electricity across all the plant, machinery and units to 

check the flow of the electricity supply in the building. Until this is completed, you 

should continue to recover the costs for the refrigeration units based on the 

consumption of the individual units  

6.6 Once the electricity review is completed, depending on the outcome of it, the best 

way to deal with this is to go with the area percentage apportionment basis. This 

way you will know the areas for the applicable units and you can then apportion the 

costs on a percentage basis of each units area as a proportion of all the unit areas 

that have the supply to the refrigeration units 
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7 BUDGETING AND ACCOUNTING 

7.1 Budgets should be sent to the lessees at least one month before the start of the 

service charge year. This will set out the percentage liability for each unit and their 

annual charge. It could also set out the monthly amounts that the lessee has to pay. 

With this, there could also be a schedule of areas and percentages for the market. 

7.2 In the budgets that go to the lessees, there should be an explanation of the costs and 

details of any major expenses 

7.3 Following the year end, the lessees should be sent the certificate of costs within 4 

months of the year end. There is no legal requirement to ensure that this is carried 

out within the 4 months but it is just good practice to do so 

7.4 In terms of accounting, there is no requirement for the Council to use a specialist 

property accounting system to record the invoices and prepare the paperwork for 

the auditors. This can be dealt with by an Excel spreadsheet as long as it has the 

correct headings to ensure the details have been recorded correctly. This would 

include headings such as: 

 Cost code

 Cost centre/heading, such as cleaning, security, repairs etc

 Date of invoice

 Company

 Invoice number

 Brief information on the work carried out

 Cost net of VAT

 VAT amount

 Cost gross of VAT

7.5 With regard to the staff costs, we discussed that those directly involved in the 

operational side will have their costs fully apportioned to the indoor market, even 

though in the past they have been involved in the other markets and the staff from 
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the other markets have been involved in this property. This will make the 

accounting easier to deal with 

7.6 Under the terms of the lease, whether the old or new versions, the Council can 

charge a management fee of no more than 10% of all the other costs. By charging a 

fixed percentage, this could make the accounting easier than it is at the moment as 

you are trying to calculate how much time your staff members are spending on each 

property. 

7.7 In terms of apportionments of costs between the various uses in the market, this 

will be impossible to get to such a granular level to monitor whether one trader uses 

the rubbish containers more than another or if one trader uses the lift more than 

another 

This is why all the costs should be placed within the total service charge accounts 

and apportioned based on the area percentages of the units 

7.8 Once the costs have been entered into the spreadsheet, a copy of the invoice should 

be placed in a lever arch file. This will have dividers that are in the separate cost 

headings. This will make it easier for the auditors when it comes to the year end 

accounts to cross check and validate the charges 

7.9 Once the year end accounts are certified, you only need to provide the summary of 

the costs expended as certified by the auditors. I know in the past that you have sent 

out a full detailed list of all expenditure to the lessees. This is not necessary. If a 

lessee requires more detailed information, then you can email the detailed schedule 

to them 

7.9 On a practical point, the Council should ensure that the accounting/invoice 

spreadsheet is available for general access and several people know how to deal 

with it as well as the mechanics of the invoice file. This is in case something 

happens to the main people involved, such as Amanda Prosser-Davies and Lynn 

Thomas. This will ensure that there is continuity in case they leave or something 
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happens to them 

8 CONCLUSION 

8.1 Overall, the way the Council deals with the service charges is satisfactory. There 

are some improvements that can be made. These include: 

 Changing to an apportionment basis using percentages of areas rather than rates

per square foot for each unit

 Ensuring the invoices are correctly logged into a spreadsheet with the back up

documentation in an indexed file

 Ensuring there are several people who know the system so that its resilient in

case something happens to key staff

 Change the basis of the recovery of the refrigeration units electricity to a

percentage basis based on the areas of the units concerned as a proportion of all

the units

 Consider charging a flat rate percentage for management fees

 Ensure budgets are sent out at least one month before the start of the service

charge year

 Try to arrange that the accounts are certified within 4 months of the year end

8.2 Although the Council does not need to follow the service charge code to the letter 

as it is not regulated by the RICS, it should try to comply as much as possible. 

However the lease is the main document which has to be followed 

Graham Pack BSc (Hons) FRICS 

 1 August 2019 
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Anthony Collins Solicitors Lip 
134 Edmund Street 
Birmingham 
B3 2ES 
DX: 13055 BIRMINGHAM 

RECEIVED 

05 SEP 2019 0 8 AM 

ANTHONY COLLINS 
SOLICITORS LLP 
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In the County Court at 
Birmingham 

Claim Number D55YM815 

Date 4 Septe • 19 

General Form of Judgment or Order 

BIRMINGHAM CITY COUNCIL --...... 	--- 
1st  Claimant 
Ref NRM/04464.0140 

MR JAVID MANOOCHERI 1st  Defendant 
Ref 

Before Deputy District Judge Naish sitting at the County Court at Birmingham, Civil Justice Centre, The Priory 
Courts, 33 Bull Street, Birmingham, B4 6DS. 

UPON hearing counsel for the Claimant and the Defendant appearing in person assisted by his McKenzie Friend 
Mr Owen 

AND UPON the court finding that the Claimant was entitled to forfeit the lease and that the rent and service 
charge was correctly calculated 
IT IS ORDERED 
1. Paragraphs 5 and 6, 10 and 11, and 12 and 13 of the Defence are struck out as they disclose no reasonable 
grounds for defending the claim. 

2. There be summary judgment for the Claimant in the sum of L11211.20, comprising: 

a. arrears of £7910.36 and; 

- 	b. interest of £3300.84, and then continuing at a daily rate of £1.73 until payment. 

3. The Defendant's counterclaim be struck out save for paragraph I .a. 

4. The Defendant's application for strike out and summary judgment be dismissed. 

5. The matter be reallocated to the fast track. 

6. The Costs and Case Management Conference dated 19 November 2019 at 15:00 be relisted as a directions 
hearing with a time estimate of 1 hour. 

7. Costs in the case. 

The court office at the County Court at Birmingham, Civil Justice Centre, The Priory Courts, 33 Bull Street, Birmingham, B4 6DS. When corresponding with the court, 
please address forms or letters to the Court Manager and quote the claim number. Tel: 0300 123 5577. Check if you can issue your claim online. It will save you time 
and money. Go to www.moneyclaim.gov.uk  to find out more. 

Produced by:Mrs S Bhandari 
N24 General Form of Judgment or Order 	 CJR065 



Dated 22 August 2019 
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