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Public Report

Birmingham City Council

Report to Cabinet Member for Education Skills
and Culture jointly with the Director of

Education & Skills
16 May 2019

Subject:

Report of:

Relevant Cabinet
Member:

Relevant O &S Chair(s):

Report author:

PROPOSAL OF THE GOVERNING BODY OF ST
MARY’S CE PRIMARY SCHOOL TO CHANGE
CATEGORY FROM VOLUNTARY CONTROLLED TO
VOLUNTARY AIDED

Interim Assistant Director, Education

Councillor Jayne Francis, Cabinet Member Education
Skills and Culture

Councillor Mariam Khan, Learning Culture and
Physical Activity

Jaswinder Didially

Head of Service, Education Infrastructure;
Telephone No: 0121 303 8847

Email: Jaswinder.didially@birmingham.gov.uk

Are specific wards affected?

Yes ] No — All
wards affected

If yes, name(s) of ward(s): Weoley and Selly Oak

Is this a key decision?

I Yes No

If relevant, add Forward Plan Reference:

Is the decision eligible for call-in? Yes [J No

Does the report contain confidential or exempt information? [ Yes No

If relevant, provide exempt information paragraph number or reason if confidential :

1 Executive Summary

1.1 To seek determination of the statutory proposal by the Governing Body of St
Mary’s Church of England Primary School to change their status from Voluntary
Controlled to Voluntary Aided with effect from 15t September 2019
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2.2

3.2

3.3

3.4

3.5

3.6

Recommendations

That the Cabinet Member for Education, Skills and Culture jointly with the Director
for Education & Skills;

Approve, having taken into account the statutory guidance, the statutory proposal
of the Governing Body to change the category of St Mary’s CE Primary School
from Voluntary Controlled (VC) to Voluntary Aided (VA)

Background

St Mary’s C of E Primary School is a Voluntary Controlled primary school in the
Weoley and Selly Oak Ward in the Selly Oak district of the City.

Following an Ofsted inspection in February 2017 the school was judged as “Good”
and a subsequent Standard Inspection of Anglican and Methodist School (SIAMS)
inspection in February 2017 judged St Mary’s CE to be an “Outstanding” school.

The key differences for VA schools are as follows:

Difference between VC and VA

Voluntary Controlled (VC) | Voluntary Aided (VA)

Employer Local Authority Governing Body

Admissions Local Authority controls the | VA schools can set the admission
admission policy policy

Religious The school follows the | VA schools can set their own RE

Education Birmingham Agreed | syllabus

RE Syllabus | SY/labus

Finance The Local Authority receive | VA schools can apply for additional
condition funding for VC | funding for building projects by
schools making a bid to LCVAP

The Governing Body and Senior Leaders of the school feel that converting to
Voluntary Aided status will allow them more flexibility with their curriculum,
admission and finance and enable them to maintain the effectiveness of the school
in years to come.

The Local Authority received a letter from Head teacher and Chair of Governors
on 19" November 2018 advising that they would be seeking a change to Voluntary
Aided status. The Local Authority is in support of the proposal and provided the
school with a copy of the DfE guidance (see Appendix 4 for an extract).

The school carried out a pre-statutory consultation between the 215t January and
15" February 2019. All parents/carers and staff received a Voluntary Aided
Information Document at the start of the consultation and were invited to attend
one of two consultation meetings held on 30" January 2019. The total number of
attendees at the meetings was nine. Details of the questions raised and answers
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3.7

3.8

3.9

are included in the formal consultation information document which can be found
in Appendix 1.

The Governing Body constitution will change should the school become Voluntary
Aided and the Governing Body will become the employer of staff. The Governing
Body have stated that all current terms and conditions will remain the same.
Employee Relations have been advised of the proposal and should approval be
given will commence the TUPE process to enable the changes to take place from
15t September 2019.

All requirements of the National Curriculum will still apply. The school currently
follow the Birmingham Agreed Syllabus for religious education which is majority
Christian led. The school have stated that they have a very strong desire to create
a Religious Curriculum that deepens understanding of world faiths and does not
focus only on Christianity. If the proposals were approved the school plan to make
these changes to their religious curriculum to ensure a wide and rich religious
education for their pupils. This target was also given to the school at their last
Church School inspection.

The Governing Body will become responsible for the admissions at the school but
the current admission criteria will not change.

3.10 The Governing Body have stated that the land and buildings of the school are in a

3.1

good condition. As a Voluntary Aided school the Governors will be able to bid for
additional revenue to the Diocese via the Local Education Authority Co-ordinated
Voluntary Aided Programme (LCVAP) on an annual basis. As a VA school the
Governing Body would need to fund 10% of any building application approved by
LCVAP. The School's Financial Consultants have provided a letter of financial
assurance, this can be found in Appendix 2.

The Governing Body commenced their statutory consultation on 28™" February
2019; a notice was published in the Birmingham Post on 28" February 2019. The
notice was published on the school website. A copy of the notice was posted at all
the entrances to the school. Comments were invited and collated on a BeHeard
website or by writing to Education Infrastructure. A copy of the notice is included in
the formal consultation information document which can be found in Appendix 1.

3.12 A four week representation period followed in which one response was received

opposed to the proposal. An anonymised copy of this response and the school’s
response can be found in Appendix 3. The respondent was also sent a copy of the
school’s response by email on 14" March 2019.

3.13 Regulation 7 of the Prescribed Alterations Regulations provides that the Local

Authority must have regard to guidance issued by the Secretary of State when
taking a decision on such proposals. The relevant statutory guidance is attached
as Appendix 4. The Local Authority has no particular concerns in regards to this
proposal; appropriate support will be provided to formalise any land ownership and
any current leasing arrangements that apply.
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4 Options considered and Recommended Proposal

4.1 The recommendation of this report is for the proposal to be approved,
alternatively, in line with the statutory guidance, the proposal may be approved
with modification or approved subject to meeting a prescribed condition or
rejected.

4.2 Should the proposal be rejected, St Mary’s Church of England Primary School will
remain a VC school for the time being. The Local Authority will remain the
employer of the staff and responsible for admissions, land and buildings. The
school will not be able to bid for LCVAP funding which will mean that they will be
reliant on the school’s balances to maintain the building and to tackle any ongoing
suitability issues; this is due to the current constraints on the capital spend grant.
The school currently has no plans to alter its admission arrangements. However,
should the statutory proposal to become VA not be approved the school will not
have the autonomy to create its own RE syllabus or admissions criteria.

5 Consultation
5.1 Internal

5.1.1 During the statutory consultation period, information about the proposal was sent
to:

e Ward Councillors for Weoley & Selly Oak Ward

e Officers from services across Birmingham City Council including Admissions,
Finance, School & Governor Support, Human Resources, Legal, Planning,
Research & Statistics, Officers for Education & Skills

5.1.2 Details of the response received and outcome of the statutory consultation is set
out in Appendix 3. The Ward Councillors consulted and the date and the method
of the consultation are set out in Appendix 5.

5.2 External

5.2.1 The Governing Body of St Mary’s CE Primary School have carried out the
consultations. The proposal has been fully consulted upon in line with the
requirements set out in both the statutory guidance “Making significant changes
(‘prescribed alterations’) to maintained schools” (October 2018) published by the
Department for Education (DfE). A copy of the guidance for decision makers can
be found in Appendix 4.

5.2.2 During the pre-statutory consultation period, information about the proposal was
publicised to the parents, teaching staff and non-teaching staff.

During the statutory consultation period, information about the proposal was
publicised to all stakeholders consulted during the pre-statutory period and the
following additional consultees:

e Birmingham Schools;

e Neighbouring Local Authorities;

e The Archdiocesan and The Anglican Diocese of Birmingham;

e Professional Associations and Trade unions;
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5.2.3

524

71

7.1.1

7.2
7.2.1

7.3
7.3.1

e Councillors for Weoley and Selly Oak Ward;
e Member of Parliament for Selly Oak.

The information was publicised in the following ways:

e Public notice in Birmingham Post newspaper;

On Birmingham City Council BeHeard webpage;

On the schools’ webpages;

On the Birmingham City Council School Notice Board.

A copy of the notice was posted at all the entrances to the school.

A copy of the formal consultation information document which also includes a
copy of the public notice can be found in Appendix 1. The outcome of the
external consultation is set out in Section 3 of this report and in Appendix 3.

Risk Management
No risks have been identified.

Compliance Issues:

How are the recommended decisions consistent with the City Council’s
priorities, plans and strategies?

This proposal would result in St Mary’s Church of England Primary School
becoming a VA primary school which will give it more flexibility and autonomy
when making decisions on areas of the curriculum (notably Religious Education),
governance and finance.

Legal Implications

The Governing Body of a VC school has the power under section 19 of the
Education and Inspections Act 2006 (the “2006 Act’) and regulation 4 of the
School Organisation (Prescribed Alterations to Maintained Schools) (England)
Regulations 2013 (the “Prescribed Alterations Regulations”) to propose that
prescribed alterations be made to the School, including (pursuant to paragraph
16(a) of Schedule 2 to the Prescribed Alterations Regulations change of category
from a VC to a VA school. Pursuant to section 21(2)(f) of the 2006 Act and
paragraph 3 of Schedule 3 to the Prescribed Alterations Regulations, the final
decision on such matters is for the Local Authority to make.

Financial Implications

The change of status from VC to VA would result in the School becoming
responsible for the employment of staff, its admission arrangements and pupil
numbers, with full responsibility for the land and buildings including the
maintenance thereof. The Local Authority would no longer fund any capital
expenditure works at the School, instead the Governing Body will be able to
apply to the Diocese for Locally Co-ordinated Voluntary Aided Programme
(LCVAP) funding for capital projects on an annual basis. The Governing Body
would need to meet 10% of any capital project costs. The School’s Financial
Consultants have provided a letter of financial assurance; this can be found in
Appendix 2. Revenue expenditure would not differ to current arrangements, the

Page 5 of 6
Page 7 of 74



School will continue to receive revenue funding through the Dedicated Schools
Grant (DSG).

7.4 Procurement Implications (if required)

Not applicable.

7.5 Human Resources Implications (if required)

7.5.1 The Governing Body constitution will change should the school become VA and

the Governing Body will become the employer of staff. The Governing Body have
stated that all current terms and conditions will remain the same. Employee
Relations have been advised of the proposal and should approval be given will
commence the TUPE process to enable the changes to take place from 15t
September 2019.

7.6 Public Sector Equality Duty

7.6.1 An updated Equality Assessment initial screening was carried out in October 2018

8.2

(EQUA221) against the School Organisation Change process, which identified that
a full impact assessment was not required. No events have occurred since then
which would require the preparation of a fresh screening in respect of these
recommendations.

Background Documents
Documents

e Education and Inspections Act 2006

e Making significant changes (‘prescribed alterations’) to maintained schools:
“Statutory guidance for proposers and decision makers” published by the
Department for Education (DfE) October 2018.

List of Appendices accompanying this Report( if any):

e 1. Formal consultation information document including the public notice.
e 2. Statement of Financial Assurance

e 3. Statutory Consultation Results

e 4. Excerpt of Guidance for Decision Makers
e 5. Ward Councillors Consulted.
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Statutory Notice

St. Mary’s Church of England Primary School Proposal for change of status from
Voluntary Controlled to Voluntary Aided

Notice is given in accordance with section 19(3) of the Education and Inspections
Act 2006 that the Governing Body of St. Mary’s Church of England Primary School
intends to make a prescribed alteration to St. Mary’s Church of England Primary
School, Lodge Hill Road, Selly Oak, Birmingham, B29 6NU from 1* September
20109.

It is a proposed strategic decision by the Governing body to change the status of
the school from Voluntary Controlled to Voluntary Aided. This notice is an extract
from the complete proposal document. Copies of the complete proposal can be
obtained from the school website at: www.stmarys-sellyoak.co.uk

Within four weeks from the date of publication of this proposal, any person may
object to or make comments on the proposal. Anyone who wishes to make
representations about this proposal should either make comments through the
web site: https://www.birminghambeheard.org.uk/people-1/stmarysceb29final

or in writing to:

The School Organisation Team, Education Infrastructure, PO Box 15843,
1 Lancaster Circus, Birmingham, B2 2RT

Comments or objections must be received not later than this date: 27/03/2019.

Mr Gerald Fage Mrs Sarah Down

Co -Chair of Governors Co -Chair of Governors



http://www.stmarys-sellyoak.co.uk

Voluntary Controlled Schools and Voluntary Aided Schools

L

A

The Church of England has been providing education, in different forms, for
around 200 years. In 1944 an Act of Parliament absorbed Church schools into the
state system and at this point the schools could opt to be either Voluntary Aided
(VA) or Voluntary Controlled (VC). Put simply the difference between the two is
that VA means the school is aided (or supported) by the Local Authority (LA) and
that VCis controlled by the LA.

St. Mary’s is a VC school so currently:

-it is a state school which is funded by the LA (who own the land and buildings);

-the governors are parents, staff, representatives from the Church and the LA;
-the staff are employed by the LA;

-we cannot generate revenue and raise funds as a school entity;

-our admissions policy is controlled by the LA;

-we must use the LA Religious Education syllabus.

A VA school is different in some ways, although it still remains under the
regulations of the LA and there would not be a change to the amount of funding
that the school receives.

If St Mary’s were to become a VA school, it would:

-remain as a state school and remain funded by the LA but the governing body
would own the land and buildings;

-not become an academy;

-have governors made up of parents, staff and representatives from the Church
(the only change is that the latter become the majority);

-employ the staff directly (through the governing body) but retain all agreed
national pay and conditions and continuity of service;

-be able generate revenue and access additional funds made available only to VA
schools to support building projects and school maintenance;

-have the flexibility to control the admissions policy to meet local needs;

-be able to write or choose its own Reli%ious Education curriculum.
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Our School Context:

L

A

We serve a diverse community at St Mary’s and this is reflected in the pupil
population. The school is highly regarded in the local area and enjoys very
productive partnerships with parents, the Church, the Diocese, the local consortia
of schools and the Bournville Teaching School Alliance.

A rise in the local birth rate led to a doubling of pupil numbers between 2012 and
2018. The school is now at full capacity with 420 pupils on roll. The process of
expansion was managed in the context of significant financial and recruitment
challenges and required a great deal of logistical work in order to maintain a safe
and productive learning environment. Throughout this time, the school ensured
that the quality of provision was maintained and built upon.

Outcomes for pupils leaving the school from 2014 onwards have been strong and
consistently above the national average and within the top 20% of schools
nationally at KS2. The school, like all schools, faces financial challenges but is as
well-equipped as it can be to face these due to careful and precise long term
planning.

Our focus upon improvement is relentless and all members of the school
community try to live out the school’s motto through their everyday work:
‘Bringing out the best in each other’. Following an OFSTED inspection in February
2017, the school was judged as Good and a subsequent SIAMs inspection in May
2017 judged the school to be an ‘Outstanding’ Church school.

Staff and governors work very effectively towards the shared objective of
providing the best possible education. The school evaluates its own effectiveness
critically so there is a focus on continuous improvement running through its work.

With this strategic focus the Governors and Senior Leaders of the school are keen
to maintain this effectiveness in the years to come, in order to continue to serve
the community in this positive way. We believe that conversion to VA status will
support the school in meeting this aim.




Why do we believe we should change status?

Access to additional funding from the Department For Education: (DfE)

As the local authority does not own the buildings of a VA school,

the DFE provides funding for VA schools to carry out works to maintain and
develop the school buildings. The ratio agreed is a 10% contribution from the
governing body/school and 90% from the DfE.

We have spent significant sums of money in recent years in order to equip the us
for the demands of having 420 pupils on site. All of this work has been
self-funded. In 2014/15, the roof of the school’s kitchen had to be replaced— this
was funded by ourselves and the LA with each contributing 50% of the total cost.
If we were a VA school at the time, we may have contributed as little as 10% of
the cost which would have represented substantial savings. We believe that to
maintain the standards that we currently -
achieve, the school may need further small mzﬁ e 8]

projects to make use of our space. We 0 or | i gl | v (B oo ool

believe that access to this funding would aid us
in carrying these out these improvements and
being able to divert savings to the classroom.
We also would have a more valuable
contingency source of revenue available to us if
a larger project was required in the future.
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Emergency Contingency Funding:

As a school we plan for a small contingency to support ourselves should the
school suffer significant damage (fire, flooding etc) but with school budgets under
pressure we would like to have access to a fund that would support us should the
worst happen. We have suffered from flooding in the past two years and had we
been a VA school at the time, rather than having to fund 100% of the repairs
ourselves, we would have been able to make a bid to access this fund.

Flexibility linked to our finances:

At the moment the governing body are not allowed to generate revenue for the
school which can be ploughed back into its overall budget (e.g. through letting
the site for out of hours use). If we were a VA school we could look at doing this
through the setting up of an additional ‘Governors Fund’ which would finance the
10% required of the school for any future works or site improvements. This would
mean that building and site improvements would not need to be funded from the
school’s budget at all, releasing more money to be directed into classrooms.
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Additional control over admissions:

School finances are under pressure across the country. The vast majority of our
budget is determined by the number of pupils attending the school and one way
of securing our school’s future is to ensure that it is operating at its capacity of
420 pupils.

In recent years the birth rate in this part of the city has been inconsistent and this
is likely to continue. We would like to have the flexibility to adapt our admissions
policy if we believe we may find it challenging to admit the full number of 60
pupils into our Reception year group using our current criteria. We are not
planning to make any changes but in the future we would have the flexibility to
reach more pupils by adapting our admissions policy. This would be applied in
such a way as to not disadvantage local families who would ordinarily expect to
secure a place for their child here.

The experience of neighbouring schools:

In the past three years, two local schools have changed their status in the same
way as we are proposing. One of these, St Peter’s CofE in Harborne, was visited
by senior leaders as part of the research into this proposal because their reasons
for conversion were very similar to ours. We found that their experience has been
a highly positive one and has enabled them to have the flexibility to meet the
needs of their school and community more effectively.

Religious Education:

One of the targets for improvement from our most recent Church School
inspection is to ensure that pupils learn about and from world religions and not
only about and from Christianity. We would like to be able to design a specific
curriculum with local importance, tailored to our families and community. Whilst
the Birmingham Agreed Syllabus is currently used, it is almost 10 years since it
was written, it is very prescriptive and we believe that a new curriculum would
better enable us to plan effective learning for our pupils.
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What would not change?

N 4

A

Staffing:
The terms and conditions, continuity of service and rights of the school’s
employees would not change. The school would
maintain the same level of contributions towards
pensions and to all intents and purposes the staff
wouldn't experience any difference between being
employed by the LA or the Governing Body.

National Curriculum:

We are proud of our curriculum at St Mary’s, which

offers a broad range of learning opportunities and which is a vehicle for much
success. We would still be required to meet all of the national curriculum
requirements and any future developments and improvements would be in line
with this. The proposed change of status is designed to give the school the best
chance of maintaining the current levels of teaching support we provide for all
children, particularly those with specific learning needs. Our children would still
be required to sit all of the National Curriculum statutory tests required of any

<Gl =

state school. = - I

The school’s level of independence:

For many years, the school has been able to make
decisions based on the needs of the pupils and its
knowledge of the local community. A change of status
would enhance this aspect of our work rather than
restrict it and would mean that the school would not
lose its autonomy.

The school’s Christian distinctiveness:

The school’s Anglican character and strong values would be protected and
developed. Staff and governors recognise their role as custodians of the school
and this ethos would be preserved.




Outcomes from the pre-consultation period (21st January 2019 until 15th February 2019)
%;'# A pre-consultation period took place during the first half of the Spring term. This took the form of
an introductory version of this booklet, an invitation for parents to respond both in writing and in
person during information meetings held at the end of January. All staff were invited to a meeting
intended to explain the proposal in more detail and to provide an opportunity to ask questions.
There were also a number of informal meetings and discussions held during this time.

A summary of outcomes from this exercise is below:

1)  Number of written responses received by the school: 0

2)  Total number of attendees at parent information meetings: 9
3)  Main topics raised:

Will a change to VA affect future staffing levels?

School budgets determine staffing decisions. The budget for a VA school is calculated

and distributed in the same way as a VC school so the amount of money the school receives
from the LA in future years will be unaffected by a change of status. Therefore, any change
will not have an adverse effect on staffing levels any more than the current status does— it
may be that this change could provide greater protection for staffing levels in the future.

Can the school alter salaries and terms and conditions of staff?

No, the school would remain as an LA school and is therefore bound by national and local
agreements. This means that all staff will retain their current posts and their associated
salary benefits and contractual rights.

Will there be any changes to the uniform?
No, there will not be any alterations in this regard and there will be little outward sign of
the change of status.

Does this change bring the school closer to academy conversion?

No, the process to become an academy is completely separate to the process of
becoming a VA school. As explained in the pre-consultation period, the school wishes to
remain as part of Birmingham Local Authority so it remains accountable to the local
Community and governors recognise the community’s strength of feeling on this issue.

Will any changes to admissions impact on local children and their families?
No. This question has prompted a revision to the information about admissions provided in
this booklet.

Will the support for children with Special Educational Needs be affected?
No. This question has prompted a revision to the information about admissions provided in
this booklet.

Does the proposed change have an impact on the school’s Christian character?
The change would not reduce this aspect of the school’s distinctiveness. The ethos and
values would remain as strong and as visible as they are now.

Will governors gain financially from the setting up of a ‘Governors Fund’?
No, this fund would be solely for helping the school to fund building and site improvements.
It would be a formal part of the school’s budget and therefore subject to regular checks and

external audits by BCC to ensure this money was being spent appropriately.
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St Mary's CE Primary School
Lodge Hill Road, Selly Oak,
Birmingham, B29 6NU

Tel: 0121 675 1729 Fax: 0121 675 5065
Email: enquiry@stmryb26.bham.sch.uk
Headteacher: Mr Stuart Smith

PRIMARY SCHOOL | ¢
L |

drb Schools and Academies Services
2" Floor

3 Brindley Place

Birmingham

B12JB

4h December 2018

Re: Statement of assurance for application to change to voluntary aided status
Dears Sirs ‘

The following representations are made on the basis that we act as the financial

consultants for St. Mary's CE Primary School (Selly Oak). We carry out regular stress

tests on the financial accounts as well as due diligence checks. The position of the |
accounts is sound with an in-year surplus predicted for the end of the financial year

ending 31°" March 2019. The school had a surplus B/Fwd from 2017/18. Full and free

access has been provided by the school to all records. The school is fully compliant with

all of its statutory reporting to both the LA and the FGB. Please do not hesitate to

contact me should you require any further information.

Yours Sincerely

29 Y

Husham Khan

www.stmarys-sellyoak.co.uk
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Response ID ANON-EBB7-E8HD-9

Submitted to School Organisation: St Mary's CE (B29) Final
Submitted on 2019-03-08 16:21:20

Introduction

1 What is your name?

Name:

2 What is your e mail address?

e mail:

3 What is your interest in the proposal?
Parent

If other, please specify:

4 Areyou in favour of the proposal?

No

Please give any comments:

Although | clearly understand the reasons for moving to 'VA' status, to give extra freedom from BCC and to provide the school with much needed extra money;, |
am concerned about the closer relationship with the church and how this will impact on my child's religious and wider education. | wanted my daughter to attend a
Church of England school because | believe in the benefit of a school having a religious ethos- it is a solid foundation to work from and gives my child important
moral values which I'm in favour of. However, since | am not Christian myself (|| | JEENEEEE \vhich believes in tolerance of all faiths) | am concerned that
there would be a forced over emphasis on Christianity and less room in the curriculum to study and give equal importance to the role of other faiths. My older son
attended a Catholic primary school and | found this to be the case there which | was very dismayed about. | felt my son was not treated equally to Catholic
children and it was very disappointing to witness. Even though head teacher Mr Smith has sought allay concerns in this area, he pointed me to a survey of staff 6
children who wanted MORE diversity in religious teaching, | feel that requiring for the governing body and diocese to be given control over curriculum teaching
and staff decisions and admissions leaves the door wide open for exactly the opposite to happen. At a time when we need to teaching tolerance of other faiths,

our systems are promoting practises which actually make this less likely to happen.

For this reason, | would be opposed to the proposal.
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Subject:
FW: Proposal by St Mary's CE (B29) - response to your representation

From: Mary Lowe

Sent: Thursday, March 14, 2019 12:04 PM

To]

Subject: Proposal by St Mary's CE (B29) - response to your representation

Good Morning-

Thank you for making representation on the consultation by the Governing Body of St Mary’s CE (B29) to change the
status of the school from VC to VA.

| have shared your response with the Governing Body and Leadership Team anonymously , and they have sent this
response which | am sharing with you.

Your representation will be shared with the decision makers (again anonymously),as will the school’s response.

Kind regards,
Mary

St Mary's CofE Primary School - Response to Consultation Submission (March 2019)

We would not see any more emphasis on Christianity than we have at present.

The headteacher conducts annual exit interviews with Year 6 pupils during their final week at the school and follows
up a sample of these in their first term of Year 7. In recent years, the feedback from these pupils has been that they
wanted a Religious Education curriculum which focused more on a knowledge of other faiths and one which was
broader in its approach. Our very strong desire is to create a Religious Curriculum that deepens understanding of
world faiths and does not focus only on Christianity. The Birmingham Agreed Syllabus is majority Christianity led,
and if we were to become VA, we would then be able to plan for these changes and ensure a wide and rich religious
education for our pupils. This target was also given to us at our last Church School inspection.

The school would wish to address this in a way that we cannot do as fully as we would like at the moment. We
would aim to balance this with the responsibilities we have as a Church of England primary school but we certainly
do not envisage a narrowing of our Religious Education provision - we are proud of being a multi-faith school and
wish to reflect that as much as possible in our curriculum.

Decisions regarding curriculum and staffing would remain operational ones to be taken by the senior leadership of
the school and we do not see any circumstances where the diocese or governing body would seek to involve
themselves in these areas any more than they do at present. Between them, both provide support, guidance and
challenge to the school and our expectation (based on other local schools who have changed status in the same way
in recent years) is that these relationships would remain unchanged.

Regarding admissions, the school would still adhere to the arrangements set out by Birmingham City Council as it
does currently and there are no plans to change the admissions criteria for the school should the change of status go
ahead.

Kind Regards

Bruce Warland
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1: Summary

About this guidance

This is statutory guidance from the Department for Education. This means that
recipients must have regard to it when making ‘prescribed alterations’ to maintained
schools.

The purpose of this guidance is to ensure that good quality school places can be
provided quickly where they are needed; that local authorities (LAs) and governing
bodies (GBs) do not take decisions that will have a negative impact on other schools
in the area; and that changes can be implemented quickly and effectively where
there is a strong case for doing so. In line with these aims it is expected that, where
possible, additional new places will only be provided at schools that have an overall
Ofsted rating of ‘good’ or ‘outstanding’. Schools which do not fall within the above
categories should only be expanded where there are no other viable options.

A GB, LA or the Schools Adjudicator must have regard to this guidance when
exercising functions under The School Organisation (Prescribed Alterations to
Maintained Schools) (England) Requlations 2013 (‘the Prescribed Alterations
Regulations’). It should be read in conjunction with Parts 2 and 3 and Schedule 3 of
the Education and Inspections Act (EIA) 2006 and the Prescribed Alterations
Regulations. It also relates to the Establishment and Discontinuance Regqulations
and The School Organisation (Removal of Foundation, Reduction in the Number of
Foundation Governors and Ability of Foundation to Pay Debts) (England)
Requlations (2007)(‘the ‘Removal Requlations’).

It is the responsibility of LAs and GBs to ensure that they act in accordance with the
relevant legislation when making changes to a maintained school and they are
advised to seek independent legal advice where appropriate.

Review date

This guidance will be reviewed in October 2019.

Who is this guidance for?

Those proposing to make changes and making decisions on changes to maintained
schools (e.g. GBs, LAs and the Schools Adjudicator), and for information purposes
for those affected by a proposal (trustees of the school, diocese or relevant diocesan
board, any other relevant faith body, parents etc.).
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This guidance is relevant to all categories of maintained schools (as defined in
section 20 of the School Standards and Framework Act (SSFA) 1998), unless
explicitly stated. It is not relevant to Pupil Referral Units. Separate advice on making
significant changes to an academy and opening and closing a maintained school is
available.

Please refer to the ‘Further Information’ section for the full website address should
you be unable to access documents via the hyperlinks provided.

Terminology
Definitions of common terms used in this guidance:

Schools with a religious character - All schools designated as having a religious
character in accordance with the SSFA.

Foundation Trust - For the purpose of this guidance the term ‘foundation trust’
refers to a foundation complying with the requirements set out in section 23A of the
SSFA.

Parent(s) - The Education Act 1996 defines ‘parent’ as including someone who has
care of, or legal responsibility for, the child. Therefore, a parent can include, for
example, a grandparent, other family member or foster carer if they have care of or
responsibility for the child.

Main points

e All proposals for prescribed alterations must follow the processes set out in
this guidance.

e Where a LA proposes to expand a school that is eligible for intervention as set
out in Section 59 of the Education and Inspections Act 2006, they should copy
the proposal to the relevant Regional Schools Commissioner (RSC) at the
point of publication.

e To enable the department to monitor potentially contentious proposals, the
proposer should copy any proposal, which falls within the definitions set out in
part 3, to the School Organisation mailbox as soon as it is published
schoolorganisation.notifications@education.gov.uk.

¢ LAs and GBs proposing to make a significant change to a school which has
been designated as having a religious character should engage the trustees
of the school, and in the case of Church schools the diocese or relevant

5
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diocesan board, or any other relevant faith body, where appropriate at the
earliest opportunity.

Where a LA is the decision maker, it must make a decision within a period of
two months of the end of the representation period. Where a decision is not
made within this time frame, the LA must refer the proposal to the Schools
Adjudicator for a decision.

It is not possible for any school to gain, lose or change religious character
through a change of category. Information on the process to be followed is
available in the opening and closing maintained schools guidance.

Once a decision has been made the proposer (GB or LA) must make the
necessary changes to the school’s record in the department’s system Get
Information About Schools (GIAS) by the date the change is implemented.

Where a school wishes to change their name, the GB will need to amend the
Instrument of Government in line with regulation 30 of The School
Governance (Constitution) (England) Regulations 2012. Once that is done,
either the school or the LA will need to update the school record in the
department’s GIAS system.
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2: Prescribed alteration changes

Enlargement of premises (expansion)

Under section 14 of the Education Act 1996, LAs have a statutory duty to ensure that
there are sufficient schools for primary and secondary education in their areas. The
department expects LAs to manage the school estate efficiently and to reduce or find
alternative uses for surplus capacity (for example, increasing the provision of early
education and childcare) to avoid detriment to schools’ educational offer or financial
position. LAs are encouraged to consider the use of modular construction solutions
for any physical building expansion and to consider all options for the reutilisation of
space including via remodelling, amalgamations, or closure where this would be the
best course of action.

Where additional places are needed, including where there is a local demand for a
particular category of places (for example in schools designated as having a
religious character), the LA can propose an enlargement of the capacity' of
premises.

The statutory process should be followed to enlarge premises as set out in the
Prescribed Alterations Requlations (see part 5) if:

e the proposed enlargement is permanent (longer than three years) and would
increase the capacity of the school by:
o more than 30 pupils; and
o 25% or 200 pupils (whichever is the lesser).

e the proposal involves making permanent any temporary enlargement (which
was intended to be in place for no more than three years) that meets the
above threshold.

GBs of all categories of mainstream schools and LAs can propose small scale
expansions that do not meet the thresholds above without the need to follow the
formal statutory process in part 4. In many cases this can be achieved solely by
increasing the school’s published admissions number? (PAN); please see the School
Admissions Code. The thresholds do not, however, apply to special schools. Details
of how special schools can increase their intake® are covered below.

" Net capacity as calculated using the DfE Guidance Assessing the Net Capacity of Schools (2002).

2 All admission authorities must set a published admission number (PAN) for each ‘relevant age group’ when they
determine their admission arrangements. So, if a school has an admissions number of 120 pupils for Year 7, that
is its PAN.

3 The number of pupils admitted into the school at a particular time
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Examples of when mainstream schools would/would not need to
publish ‘enlargement’ proposals

A secondary school with a capacity of 750 (5 form of entry - 30 pupils per class, 5
year groups) could enlarge its premises to add 1 form of entry (30 extra pupils x 5
year groups = increase of 150 pupils) bringing the capacity to 900 pupils, without
having to publish statutory proposals. Although the increase would be by ‘more than
30’ pupils, it is less than ‘200’, and also less than 25%’ of the current capacity (i.e.
by less than 187).

A small primary school with a capacity of 50 could enlarge its premises to increase
its capacity by up to 29 pupils without having to publish statutory proposals,
because although it would be more than 25%’, it is less than 30.

A school of any size enlarging its premises to enable it to add 300 places would
need to follow the statutory process as the increase would be both ‘more than 30’
and ‘200’ (it may or may not be more than 25%’ but that is irrelevant if the 200
threshold would be met).

A primary school with a capacity of 210 enlarging its premises to enable it to add 105
places (1.5 forms of entry 45 x 7 = 315), would need to follow the statutory process
as the increase would be ‘more than 30’ and more than 25%’ (it would be less than
200 but this is irrelevant as the 25% threshold would be met).

The quality of new places created through expansion

We expect LAs to consider a range of performance indicators and financial data,
before deciding whether a school should be expanded. Where schools are
underperforming, we would not expect them to expand, unless there is a strong case
that this would help to raise standards. We expect LAs to create new places in
schools that have an overall Ofsted rating of ‘good’ or ‘outstanding’. If, however,
there are no other feasible ways to create new places in the area, the LA should
notify their Pupil Places Planning adviser®. In cases where there is a proposal to
expand a school that is rated inadequate, the LA should also send a copy of the
proposal to the relevant RSC so that they can ensure appropriate intervention
strategies are in place.

The table below sets out who can propose an enlargement of premises and what
process must be followed:

4 Advisers.PPP@education.gov.uk
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Proposer Type of proposal Process Decision- Right of appeal
maker to the

adjudicator

LA for Enlargement of Statutory LA CofE Diocese

community | premises that meets process RC Diocese

the threshold

LA for Enlargement of Statutory LA CofE Diocese

voluntary or | premises that meets process RC Diocese

foundation | the threshold GB/Trustees

LA for Enlargement of Non LA N/A

voluntary premises (below the statutory

and threshold) process

foundation

GB of all Enlargement of Non GB N/A

categories | premises (below the statutory

mainstream | threshold) process

Expansion onto an additional site (or ‘satellite sites’)

Where proposers seek to expand onto an additional site they will need to ensure that
the new provision is genuinely a change to an existing school and not in reality the
establishment of a new school. Where a LA decides that a new school is needed to
meet basic need, they should refer to the guidance for opening new schools.

Decisions about whether a proposal represents a genuine expansion will need to be
taken on a case-by-case basis, but proposers and decision makers will need to
consider this non-exhaustive list of factors which are intended to expose the extent
to which the new site is integrated with the existing site, and the extent to which it will
serve the same community as the existing site:

The reasons for the expansion

e What is the rationale for this approach and this particular site?

Admission and curriculum arrangements

e How will the new site be used (e.g. which age groups/pupils will it serve)?
e What will the admission arrangements be?

e Will there be movement of pupils between sites?

9
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Governance and administration

e How will whole school activities be managed?

o Will staff be employed on contracts to work on both sites? How frequently will
they do so?

e What governance, leadership and management arrangements will be put in
place to oversee the new site (e.g. will the new site be governed by the same
GB and the same school leadership team)?

Physical characteristics of the school

e How will facilities across the two sites be used (e.g. sharing of the facilities
and resources available at the two sites, such as playing fields)?

¢ Is the new site in an area that is easily accessible to the community that the
current school serves?

The purpose of considering these factors is to determine the level of integration
between the two sites; the more integration, the more likely the change will be
considered as an expansion.

LAs should copy any proposal to expand a school onto a satellite site to
schoolorganisation.notifications@education.gov.uk for monitoring purposes.

Expansion of existing grammar schools

Legislation prohibits the establishment of new grammar schools®. Expansion of any
existing grammar school onto a satellite site can only happen if the new site is
genuinely part of the existing school. Decision-makers must consider the factors
listed above when deciding if an expansion is a legitimate enlargement of an existing
school.

Changes to the published admissions number (PAN) where
an enlargement of premises has not taken place

Admission authorities® must set a PAN for each ‘relevant age group’ when
determining their admission arrangements. If an admission authority of a mainstream
school wishes to increase or decrease PAN, without increasing the overall physical

5 Except where a grammar school is replacing one of more existing grammar schools
6 The LA in the case of community and voluntary controlled (VC) schools or the GB in the case of voluntary aided
(VA) and foundation schools
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capacity of the buildings, this would be classed as an admissions change, not a
prescribed alteration. The statutory process described in this guidance would not
need to be followed (please see the School Admissions Code for further details of
the processes admission authorities must follow).

Change in number of pupils in a special school

The School Admissions Code does not apply to special schools. GBs of all
categories of special school, and LAs for community special schools, may seek to
increase the number of places by following the statutory process in part 5, if the
increase is by:

e 10%; or

e 20 pupils (or 5 pupils if the school is a boarding-only school),
(whichever is the smaller number).
The exception to this is where a special school is established in a hospital.

GBs of all categories of special school, and LAs for community special schools, may
seek to decrease the number of pupils, by following the statutory process in part 5.

The table below sets out who can propose a change in the number of pupils in a
special school and what process must be followed:

Proposer | Type of proposal Process | Decision-maker | Right of appeal
to the
adjudicator

GB Increase by 10% or 20 | Statutory LA CofE Diocese

foundation | pupils (5 for boarding | process RC Diocese

special special) or decrease
numbers GB/Trustees

GB Increase by 10% or 20 | Statutory LA CofE Diocese

community | pupils (5 for boarding | process RC Diocese

special special) or decrease
numbers

LA for Increase by 10% or 20 | Statutory LA CofE Diocese

community | pupils (5 for boarding | process RC Diocese

special special)

and

foundation

special
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Proposer | Type of proposal Process | Decision-maker | Right of appeal
to the
adjudicator

LA for Increase by 10% or 20 | Statutory LA GB/Trustees

foundation | pupils (5 for boarding | process

special special)

LA for Decrease of numbers | Statutory LA CofE Diocese

community process RC Diocese

special

Change of age range

For changes that are expected to be in place for more than 2 years (as these are
considered permanent increases):

LAs can propose:

e a change of age range of up to 2 years (except for adding or removing a sixth
form) for voluntary and foundation schools by following the non-statutory
process, see part 4.

e a change of age range of 1 year or more for community schools (including the
adding or removal of sixth form or nursery provision) and community special
schools or alter the upper age limit of a foundation or voluntary school to add
sixth form provision by following the statutory process, see part 5.

GBs of foundation and voluntary schools can propose:

e an age range change of up to 2 years (except for adding or removing a sixth
form) by following the non-statutory process, see part 4.

e an age range change of 3 years or more (including adding or removing a
sixth form) by following the statutory process, see part 5.

Before making such a proposal, the GB should consult with LAs, and where the
school is designated as having a religious character the trustees of the school,
dioceses or relevant diocesan boards, or any other relevant faith body, to understand
the place management needs of the area.

GBs of community schools can propose the alteration of their upper age limit to add
sixth form provision following the statutory process, see part 5.

GBs of community special and foundation special schools can propose a change of
age range of 1 year or more following the statutory process, see part 5.
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Where a proposed age range change would also require an expansion of the
school’s premises, the LA or GB must also ensure that they act in accordance with

the requirements for proposals for the enlargement of premises.

In cases where the age-range of the school has changed, this should be altered on
GIAS. For example if the age-range is changed so that the school no longer caters
for pupils below compulsory school age, the lower age range of the school would

need to be increased so as not to include that age group.

The table below sets out who can propose a change of age range and what process
must be followed:
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Proposer | Type of proposal Process | Decision- Right of appeal to
maker the adjudicator

LA for Alteration of upper or Non LA NA
voluntary | lower age range of up | statutory
and to 2 years (excluding process
foundation | adding or removing a

sixth form)
GB of Alteration of upper or Non GB N/A
voluntary | lower age range by up | statutory
and to 2 years (excluding process
foundation | adding or removing a

sixth form)
GB of Alteration of upper or | Statutory LA CofE Diocese
voluntary | lower age range by 3 | process RC Diocese
and years or more GB/Trustees
foundation
LA for Alteration of upper or | Statutory LA CofE Diocese
community | lower age range by 1 process RC Diocese
and year or more (for
community | community schools
special including the adding or

removal of sixth form

Or nursey provision)
GB Alteration of upper or Statutory LA CofE Diocese
foundation | lower age range by process RC Diocese
special one year or more GB/Trustees
GB Alteration of upper or | Statutory LA CofE Diocese
community | lower age range by process RC Diocese
special one year or more
LA for Alteration of upper age | Statutory LA CofE Diocese
community | range so as to add or | process RC Diocese
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Proposer | Type of proposal Process | Decision- Right of appeal to
maker the adjudicator
remove sixth form
provision
LA for Alteration of upper age | Statutory LA CofE Diocese
voluntary | range so as to add process RC Diocese
and . sixth form provision GB/Trustees
foundation
GB of Alteration of upper age | Statutory LA CofE Diocese
voluntary | range so as to add process RC Diocese
and . sixth form provision GB/Trustees
foundation
GB of Alteration of upper age | Statutory LA CofE Diocese
community | range so as to add process RC Diocese
sixth form provision
GB of Alteration of upper age | Statutory LA CofE Diocese
voluntary | range so as to remove | process RC Diocese
and . sixth form provision GB/Trustees
foundation

Adding a sixth form

The department wants to ensure that all temporary (which is anticipated will be in

place for no more than 2 years) and permanent provision is of the highest quality and

provides genuine value for money. There is a departmental expectation that
proposals for the addition of sixth form provision will only be put forward for
secondary schools that are rated as ‘good’ or ‘outstanding’ by Ofsted. Proposers
should also consider the supply of other local post-16 provision in the area and

assess if there is a genuine need for the additional provision.

In deciding whether new sixth form provision would be appropriate, proposers and
decision makers should consider the following guidelines:

e Quality: The quality of pre-16 education must be good or outstanding (as
rated by Ofsted) and the school must have a history of positive Progress 8
scores (above 0);

e Size: The proposed sixth form will provide at least 200 places and there
should be sufficient demand for those places;

e Subject Breadth: The proposed sixth form should - either directly or through
partnership - offer a minimum of 15 A level subjects. LAs may wish to
consider the benefits of delivering a broader A level curriculum through
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partnership arrangements with other school sixth forms. Working with others
can offer opportunities to:

Improve choice and attainment for pupils

Deliver new, improved or more integrated services
Make efficiency savings through sharing costs
Develop a stronger, more united voice

Share knowledge and information.

O O O O O

Schools proposing a partnership arrangement must include evidence of how
this will operate on a day-to-day basis, including timetabling and the
deployment of staff;

e Demand: There should be a clear demand for additional post-16 places in
the local area (including evidence of a shortage of post-16 places and a
consideration of the quality of Level 3 provision in the area). The proposed
sixth form should not create excessive surplus places or have a detrimental
effect on other high quality post-16 provision in the local area;

¢ Financial viability: The proposed sixth form should be financially viable
(there must be evidence of financial resilience should student numbers fall).
The average class size should be at least 15, unless there is a clear
educational argument to run smaller classes — for example to build the initial
credibility of courses with a view to increasing class size in future.

Not all changes in age range to add a sixth form will necessitate a change to the
school’s admissions arrangements, for example a school may set up sixth form
provision solely for its own pupils. However, if the intention is to also admit external
applicants to the sixth form the school will need to adopt a sixth form PAN and may
also wish to add academic entry requirements on changing its age-range.

The addition of post-16 provision requires a change of age-range, therefore, where a
decision-maker is considering a proposal to add post-16 provision, they should refer
to the section on changing an age range.

Closing an additional site

For foundation and voluntary schools that are already operating on a satellite site(s),
GBs must follow the statutory process in part 5 if they are proposing the closure of
one or more sites, where the main entrance at any of the school’s remaining sites is
one mile or more from the main entrance of the site which is to be closed. The LA
may make such a proposal for a community school following the statutory process in

part 5.
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The table below sets out who can propose the closure of an additional site and what
process must be followed:

Proposer Type of proposal Process | Decision- Right of appeal to
maker the adjudicator

LA for Closure of one or Statutory LA CofE Diocese RC

community multiple sites process Diocese

GB voluntary | Closure of one or Statutory LA CofE Diocese

or multiple sites process RC Diocese

foundation GB/Trustees

Transfer to

a new site

Where the main entrance of the proposed new site for a school would be more than
two miles from the main entrance of the current school site, or if the proposed new

site is within the area of another LA:

e LAs can propose the transfer to an entirely new site for community schools,
community special schools and maintained nursery schools following the

statutory

process in_part 5.

¢ GBs of voluntary, foundation, foundation special and community special
schools can also propose a transfer to a new site following the statutory
process in part 5.

The table below sets out who can propose a transfer to a new site and what process
must be followed:
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Proposer Type of proposal Process | Decision- Right of appeal to
maker the adjudicator

LA for Transfer to new Statutory LA CofE Diocese
community, site process RC Diocese
community
special and
maintained
nursery
GB voluntary | Transfer to new Statutory LA CofE Diocese
foundation or | site process RC Diocese
founc_iatlon GB/Trustees
special
GB community | Transfer to new Statutory LA CofE Diocese
special site process RC Diocese
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Changes of category

GBs of all categories of maintained schools, apart from GBs of foundation special
schools, may propose to change category by following the statutory process. The
addition or removal of a foundation is described in part 6. Where GBs are proposing
a change of category covering a change in provision (e.g. from mainstream to
special school) they are encouraged to seek advice by emailing
schoolorganisation.notifications@education.gov.uk.

For a proposal to change the category of a school to voluntary-aided, the decision-
maker should be satisfied that the GB and/or the foundation are able and willing to
meet their financial responsibilities for building work. The decision-maker may wish
to consider whether the GB has access to sufficient funds to enable it to meet 10%
of its capital expenditure for at least five years from the date of implementation,
taking into account anticipated building projects.

Guidance on adding or changing a designated religious character can be found in
the Opening and closing maintained schools guidance.

The table below sets out who can propose a change of category and what process
must be followed:

Proposer | Type of proposal Process | Decision- | Right of appeal to
maker the adjudicator
GB of VC to VA Statutory LA CofE Diocese
voluntary | VA to VC process RC Diocese
GB/Trustees
GB of VC or VA to foundation | Statutory GB For proposals at
voluntary | school process a VA school
VC or VA to foundation when decided by
school and acquire a the GB:
foundation LA
VC or VA to foundation CofE Diocese
school, acquire a RC Diocese
foundation and majority
foundation governors on
GB
GB of Foundation school to VC | Statutory LA CofE Diocese
foundation | or VA process RC Diocese
GB/Trustees

17
Page 37 of 74


mailto:schoolorganisation.notifications@education.gov.uk
https://www.gov.uk/government/publications/school-organisation-maintained-schools

Proposer | Type of proposal Process | Decision- | Right of appeal to
maker the adjudicator

GB of Acquire foundation Statutory GB N/A

foundation | Acquire a majority of process
foundation governors on
the GB

Removal of foundation
and/or reduction in
majority of foundation
governors on GB

GB of Community to VC or VA | Statutory LA CofE Diocese
community process RC Diocese

GB of Community to Statutory GB N/A
community | foundation school process

Community to
foundation school and
acquire foundation

Community to
foundation school and
acquire majority of
foundation governors on
GB

GB of Remove foundation Statutory GB N/A
foundation | and/or reduce majority process
special of foundation governors
on GB

Single sex school becoming co-educational (or vice versa)

Proposers can seek to change their school from single sex to co-educational (or vice
versa) when they can show that this would better serve their local community. A co-
educational school cannot change its nursery or post-16 provision to single sex.
When making a decision, LAs will need to consider the demand for and balance of
school places for boys and girls in line with the Equality Act 2010.
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The table below sets out who can change a school from single sex to co-educational

(or vice versa) and what process must be followed:

Proposer | Type of proposal Process Decision- | Right of appeal
maker to the adjudicator

LA for To co-ed or single sex Statutory LA CofE Diocese

community | provision process RC Diocese

or

community

special

GB of To co-ed or single sex Statutory LA CofE Diocese

foundation. | provision process RC Diocese

foundation GB/Trustees

special or

voluntary

GB of To co-ed or single sex Statutory LA CofE Diocese

community | provision process RC Diocese

special

Mainstream school: establish/remove/alter special
educational needs (SEN) provision

When considering any reorganisation of provision that the LA recognises as
reserved for pupils with special educational needs, including that which might lead to
children being displaced, proposers will need to demonstrate how the proposed
alternative arrangements are likely to lead to improvements in the standard, quality
and/or range of educational provision for those children.

The table below sets out who can propose to establish, remove or alter SEN
provision and what process must be followed:
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Proposer | Type of proposal Process Decision- | Right of appeal
maker to the adjudicator
LA for Establish, remove or Statutory LA CofE Diocese
community | alter SEN provision process RC Diocese
LA for Establish or remove Statutory LA CofE Diocese
voluntary | SEN provision process RC Diocese
and . GB/Trustees
foundation
GB of Establish, remove or Statutory LA CofE Diocese
foundation | alter SEN provision process RC Diocese
GB/Trustees
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Proposer | Type of proposal Process Decision- | Right of appeal
maker to the adjudicator

and

voluntary

Change the types of need catered for by a special school

The table below sets out who can propose a change to the type of need catered for
by a special school and what process must be followed:

Proposer | Type of proposal Process Decision- | Right of appeal
maker to the adjudicator
LA for Change designation and | Statutory LA CofE Diocese
community | categories of SEN process RC Diocese
special provision
LA for Change designation and | Statutory LA CofE Diocese
foundation | categories of SEN process RC Diocese
special provision GB/Trustees
GB of Change designation and | Statutory LA CofE Diocese
community | categories of SEN process RC Diocese
special provision
GB of Change designation and | Statutory LA CofE Diocese
foundation | categories of SEN process RC Diocese
special provision GB/Trustees

Boarding provision

The introduction of boarding provision can require the statutory process to be
followed (depending on the type of school in question — see table below). LAs and
GBs will need to consider how the Prescribed Alterations Regulations apply in
conjunction with this guidance and, where there is any doubt, seek independent legal
advice, as the department cannot advise on individual cases.

LAs can propose for:

e community schools; the establishment, removal or alteration (decrease by 50
pupils or 50% whichever is the greater) of boarding provision by following the
statutory process in part 5.
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e community special schools; the establishment, removal or alteration (increase
or decrease by 5 places or more where there are both day and boarding
places) of boarding provision following the statutory process in part 5.

GBs of voluntary and foundation schools can propose the establishment or increase
of boarding provision following the non-statutory process in part 4 and the removal or
alteration (decrease by 50 pupils or 50% whichever is the greater) of boarding

provision by following the statutory process in part 5.

GBs of special schools can add or remove boarding provision or, where the school
makes provision for day and boarding pupils, can increase or decrease boarding
provision by five pupils or more following the statutory process in part 5.

The table below sets out who can propose to establish, change or remove boarding
provision and what process must be followed:
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Proposer | Type of proposal Process Decision- | Right of appeal
maker to the adjudicator

LA for Add, remove or change | Statutory LA CofE Diocese
community | (decrease by 50 pupils | process RC Diocese

or 50% whichever is

greater) boarding

provision
LA for Add, remove or change | Statutory LA CofE Diocese
community | (increase or decrease process RC Diocese
special by 5 pupils or more)

boarding provision
GB of Add boarding provision | Non- GB N/A
foundation statutory
or process
voluntary
GB of Remove or change Statutory LA CofE Diocese
foundation | (decrease by 50 pupils | process RC Diocese
or or 50% whichever is GB/Trustees
voluntary greater) boarding

provision
GB of Add, remove or change | Statutory LA CofE Diocese
foundation | (increase or decrease process RC Diocese
special by 5 pupils or more) GB/Trustees

boarding provision
GB of Add, remove or change | Statutory LA CofE Diocese
community | (increase or decrease process RC Diocese
special by 5 pupils or more)

boarding provision
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In making a decision on a proposal to remove boarding provision from a school, the
decision-maker should consider whether there is a state funded boarding school
within reasonable distance from the school and whether there are satisfactory
alternative boarding arrangements for those currently in the school and those who
may need boarding places in the foreseeable future, including the children of service
families.

Remove selective admission arrangements at a grammar
school

The table below sets out who can propose the removal of selective admission
arrangements’ and what process must be followed:

Proposer Type of proposal Process Decision- | Right of appeal
maker to the

adjudicator

GB of Remove selective Statutory LA CofE Diocese

voluntary | admission arrangements | process RC Diocese

or

foundation GB/Trustees

GB of Remove selective Statutory LA CofE Diocese

community | admission arrangements | process RC Diocese

Amalgamations

The LA and/or GB (depending on school category) can publish a proposal to close
one school (or more) and enlarge/change the age range/transfer site (following the
statutory process as/when necessary) of an existing school, to accommodate the
displaced pupils. The remaining school would retain its original school number, as it
is not a new school, even if its phase has changed.

Alternatively, LAs may propose to close all the schools involved and replace them
with a new school. For more information, please consult the separate guidance on
opening and closing a maintained school.

7 In accordance with s.109 (1) of the School Standards and Frameworks Act 1998
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3: Contentious proposals

When proposing changes, LA’s and GBs should act reasonably, and in line with the
principles of public law, to ensure that the changes do not have a negative impact on
the education of pupils in the area.

To enable the department to monitor potentially controversial proposals, LAs and
GBs should notify schoolorganisation.notifications@education.gov.uk of the
publication of any proposals which would:

e involve expansion onto a separate ‘satellite’ site; or

e where objections have been raised that the proposed change could potentially
undermine the quality of education in the local area by creating additional
places where there is surplus capacity.
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4: Changes that can be made outside of the
statutory process

LAs and GBs of mainstream maintained schools can make limited changes (see part
2 for the exact detail) to their schools without following a statutory process, including
some temporary changes; they are nevertheless required to adhere to the usual
principles of public law. They MUST:

e act rationally;
e take into account all relevant and no irrelevant considerations; and
o follow a fair procedure.

The department expects that in making these changes, LAs and GBs will work
together and will:

¢ liaise with the trustees of the school, and in the case of schools designated as
having a religious character the diocese or relevant diocesan board, or any
other relevant faith body, to ensure that a proposal is aligned with wider place
planning/organisational arrangements, and that any necessary consents have
been gained;

e not undermine the quality of education provided or the financial viability of
other ‘good’ and ‘outstanding’ schools in the local area;

e not create additional places in a local planning area where there is already
surplus capacity in schools, taking the quality and diversity of the provision
into account as well as cross boundary impacts; and

e ensure open and fair consultation with parents, any affected educational
institutions in the area (e.g. primary, secondary, special schools, sixth form
and FE colleges as required) and other interested parties. The consultation
principles guidance can be referenced for examples of good practice.

Before making any changes GBs should ensure that:

¢ they have consulted with the LA to ensure the proposal is aligned with local
place planning arrangements

e they have secured any necessary funding;

e they have identified suitable accommodation and sites;
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e they have secured planning permission and/or agreement on the transfer of
land where necessary®. The proposal can be approved subject to planning
permission being granted;

e they have the consent of the site trustees or other land owner where the land
is not owned by the GB;

¢ where a school is designated as having a religious character, they have the
consent of the trustees of the school, the diocese or relevant diocesan board,
or any other relevant faith body, where appropriate; and

e the admissions authority is content for the published admissions number
(PAN) to be changed where this forms part of expansion plans, in accordance
with the School Admissions Code.

Once a decision on the change has been made, the proposer (i.e. LA or GB) is
responsible for making arrangements for the necessary changes to be made to the
school’s record in the department’s GIAS system. These changes must be made no
later than the date of implementation for the change and can be input in advance,
once a decision is made.

8 Including, where necessary, approval from the Secretary of State for change to the use of playing field land
under Section 77(1) of the SSFA 1998
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5: Statutory process: prescribed alterations

The statutory process for making prescribed alterations to schools has four stages:

Stage Description Timescale Comments

Stage 1 | Publication

(statutory
proposal/notice)
Stage 2 | Representation Must be 4 weeks As set out in the
(forma| Consu|tation) ‘Prescribed Alterations’
regulations
Stage 3 | Decision LA should decide a | Any appeal to the
proposal within 2 adjudicator must be made
months otherwise it | within 4 weeks of the
will fall to the decision
Schools Adjudicator
Stage 4 | Implementation No prescribed It must be as specified in
timescale the published statutory

notice, subject to any
modifications agreed by
the decision-maker

Although there is no longer a statutory ‘pre-publication’ consultation period for
prescribed alteration changes, there is a strong expectation that schools and LAs will
consult interested parties in developing their proposal prior to publication, to take into
account all relevant considerations. Schools should have the consent of the site
trustees and where a school is designated as having a religious character the
trustees of the school, the diocese or relevant diocesan board, or any other relevant
faith body.

When considering making a prescribed alteration change, it is best practice to take
timing into account, for example:

e by holding consultations and public meetings (either formal or informal) during
term time, rather than school holidays and, where appropriate, extend the
consultation period if it overlaps school holidays etc;

e plan where any public and stakeholder meetings are held to maximise
response;

e take into account the admissions cycle for changes that will impact on the
school’'s admission arrangements.

26
Page 46 of 74



A number of changes can impact admissions necessitating reductions in PAN, new
relevant age groups for admission or the adoption of revised admission criteria.
Changes to admission arrangements can be made by the admission authority in one
of two ways:

e the consultation on changing the admission arrangements (as set out in the
School Admissions Code) takes place sufficiently in advance of a decision on
the prescribed alteration so that the change to admissions can be
implemented at the same time as the proposals; or

e a variation is sought, where necessary, in view of a major change in
circumstances, from the Schools Adjudicator so that the changes to the
admission policy can be implemented at the same time as the prescribed
alteration is implemented.

Decision-makers should, so far as is possible, co-ordinate with the admission
authority, if different, to ensure they avoid taking decisions that will reduce a PAN or
remove a relevant age group for admission after parents have submitted an
application for the following September (e.g. 31 October for secondary admissions or
15 January for primary admissions).

Publication

A statutory proposal must contain sufficient information for interested parties to make
a decision on whether to support or challenge the proposed change. Annex A sets
out the minimum that this should include. The proposal should be accessible to all
interested parties and should therefore use ‘plain English’.

Where the proposal for one change is linked to another, this should be made clear in
any notices published. Where a proposal by a LA is ‘related’ to a proposal by other
proposers (e.g. where one school is to be enlarged because another is being closed)
a single notice could be published.

The full proposal must be published on a website (e.g. the school or LA’s website)
along with a statement setting out:

e how copies of the proposal may be obtained;
e that anybody can object to, or comment on, the proposal;
¢ the date that the representation period ends; and

e the address to which objections or comments should be submitted.
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A brief notice (including details on how the full proposal can be accessed e.g. the
website address) must be published in a local newspaper. If the proposal is
published by a GB then notification must also be posted in a conspicuous place on
the school premises and at all of the entrances to the school.

Within one week of the date of publication on the website, the proposer must send a
copy of the proposal and the information set out in the paragraph above to:

the GB/LA (as appropriate);

e the parents of every registered pupil at the school - where the school is a
special school;

e ifitinvolves or is likely to affect a school which has been designated as
having a religious character:

o the local Church of England diocese;
o the local Roman Catholic diocese; or

o the relevant faith group in relation to the school;

e proposals affecting a special school should go to any LA that has
commissioned a place at the school (i.e. all relevant authorities who have
made an out of county/borough placement there); and

e any other body or person that the proposer thinks is appropriate e.g. any
affected educational institutions in the area.

Within one week of receiving a request for a copy of the proposal, the proposer must
send a copy to the person requesting it.

There is no maximum limit on the time between the publication of a proposal and its
proposed date of implementation. However, proposers will be expected to show
good reason (for example an authority-wide reorganisation) if they propose a
timescale longer than three years.

Representation (formal consultation)

The representation period must last for four weeks from the date of the publication.
During this period, any person or organisation can submit comments on the proposal
to the LA to be taken into account by the decision-maker. It is also good practice for
representations to be forwarded to the proposer to ensure that they are aware of
local opinion.
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Decision

The LA will be the decision-maker in all cases except where a proposal is ‘related’ to
another proposal that must be decided by the Schools Adjudicator®.

Decision-makers will need to be satisfied that the appropriate fair and open local
consultation and/or representation period has been carried out and that the proposer
has given full consideration to all the responses received. Decision-makers should
not simply take account of the numbers of people expressing a particular view.
Instead, they should give the greatest weight to responses from those stakeholders
likely to be most affected by a proposal — especially parents of children at the
affected school(s).

Decisions must be made within a period of two months of the end of the
representation period or they must be referred to the Schools Adjudicator.

When issuing a decision, the decision-maker can:

reject the proposal;
e approve the proposal without modification;

e approve the proposal with modifications, having consulted the LA and/or GB
(as appropriate); or

e approve the proposal, with or without modification — subject to certain
conditions'? (such as the granting of planning permission) being met.

A proposal can be withdrawn by the proposer at any point before a decision is taken.
When doing so, the proposer must send written notice to the LA or the GB (as
appropriate); or the Schools Adjudicator (if the proposal has been sent to them). A
notice must also be placed on the website where the original proposal was
published.

Within one week of making a decision the LA must publish their decision and the
reasons for it, on the website where the original proposal was published and send
copies to:

e the LA (where the Schools Adjudicator is the decision-maker);

e the Schools Adjudicator (where the LA is the decision-maker);

9 For example where a change is conditional on the establishment of a new school under section 10 or 11 of EIA

2006 (where the Schools Adjudicator may be the default decision maker).

0 The prescribed events are those listed in paragraph 8 of Schedule 3 to the Prescribed Alterations Regulations:
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e the GB/proposers (as appropriate);

e the trustees of the school (if any);

e the local Church of England diocese;
e the local Roman Catholic diocese;

e the parents of every registered pupil at the school — where the school is a
special school; and

e any other body that they think is appropriate (e.g. other relevant diocese or
diocesan board, faith organisation and any affected educational institutions in
the area).

If the Schools Adjudicator is the decision-maker they must notify the persons above
of their decision, together with the reasons, within one week of making the decision.
Within one week of receiving this notification the LA must publish the decision, with
reasons, on the website where the original proposal was published.

Related proposals

Where proposals appear to be related to other proposals, the decision-maker must
consider the related proposals together. A proposal should be regarded as related if
its implementation (or non-implementation) would prevent or undermine the effective
implementation of another proposal.

Conditional approval

For many types of proposal, decision-makers may make their approval conditional on
certain prescribed kinds of events''. The decision-maker must set a date by which
the condition should be met but can modify the date if the proposer confirms, before
the date expires, that the condition will be met later than originally thought.

The proposer should inform the decision-maker when a condition is met. If a
condition is not met by the date specified, the proposal should be referred back to
the decision-maker for fresh consideration.

" Under paragraph 8 of Schedule 3 to the Prescribed Alterations Regulations
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Education standards and diversity of provision

Decision-makers should consider the quality and diversity of schools in the relevant
area and whether the proposal will meet or affect the needs of parents, raise local
standards and narrow attainment gaps.

Equal opportunities issues

The decision-maker must comply with the Public Sector Equality Duty (PSED), which
requires them to have ‘due regard’ to the need to:

e eliminate discrimination, harassment, victimisation and any other conduct that
is prohibited by or under the Equality Act 2010;

e advance equality of opportunity between people who share a relevant
protected characteristic and people who do not share it; and

o foster good relations between people who share a relevant protected
characteristic and people who do not share it.

Further information on the considerations can be found on the Equality and Human
Rights Commission website.

Community cohesion

Schools have a key part to play in providing opportunities for young people from
different backgrounds to learn with, from, and about each other; by encouraging
through their teaching, an understanding of, and respect for, other cultures, faiths
and communities. When considering a proposal, the decision-maker should consider
its impact on community cohesion. This will need to be considered on a case-by-
case basis, taking account of the community served by the school and the views of
different groups within the community.

Travel and accessibility

Decision-makers should satisfy themselves that accessibility planning has been
properly taken into account and the proposed changes should not adversely impact
on disadvantaged groups.

The decision-maker should bear in mind that a proposal should not unreasonably
extend journey times or increase transport costs, or result in too many children being
prevented from travelling sustainably due to unsuitable walking or cycling routes. A
proposal should also be considered on the basis of how it will support and contribute
to the LA’s duty to promote the use of sustainable travel and transport to school.
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Further information is available in the statutory Home to school travel and transport
guidance for LAs.

Funding

The decision-maker should be satisfied that any necessary funding required to
implement the proposal will be available and that all relevant local parties (e.g.
trustees of the school, diocese or relevant diocesan board) have given their
agreement. A proposal cannot be approved conditionally upon funding being made
available.

Where proposers are relying on the department as the source of capital funding,
there can be no assumption that the approval of a proposal will trigger the release of
capital funds from the department, unless the department has previously confirmed
in writing that such resources will be available; nor can any allocation ‘in principle’ be
increased. In such circumstances the proposal should be rejected, or consideration
deferred until it is clear that the capital necessary to implement the proposal will be
provided.

Rights of appeal against a decision

The following bodies may appeal to the Schools Adjudicator against a decision made
by a LA decision-maker, within four weeks of the decision being made:

e the local Church of England diocese;
e the local Roman Catholic diocese; and

e the governors and trustees of a foundation, foundation special or voluntary
school that is subject to the proposal.

On receipt of an appeal, a LA decision-maker must then send the proposal,
representations received and the reasons for their decision to the Schools
Adjudicator within one week of receipt. There is no right of appeal on determinations
made by the Schools Adjudicator.

Implementation

The proposer must implement a proposal in the form that it was approved, taking into
account any modifications made by the decision-maker.
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Modification post determination

Proposers can seek modifications from the decision-maker before the approved
implementation date. However, proposals cannot be modified to the extent that new
proposals are substituted for those that have been published.

Details of the modification must be published on the website where the original
proposals were published.

Revocation of proposals

If the proposer no longer wants to implement an approved proposal, they must
publish a revocation proposal to be relieved of the duty to implement, as set out in
the Prescribed Alterations Regulations.

Land and buildings

Foundation, foundation special or voluntary controlled schools

Where a LA is required to provide a site for a foundation, foundation special or
voluntary controlled school, the LA must'?:

e transfer their interest in the site and in any buildings on the site which are to
form part of the school’s premises to the trustees of the school, to be held by
them on trust for the purposes of the school; or

e if the school has no trustees, to the GB, to be held by that body for the
purposes of the school.

In the case of a dispute as to the persons to whom the LA is required to make the
transfer, the adjudicator will make a decision.

Voluntary aided schools

Where a LA is required to provide a site for a voluntary aided school, they must
transfer their interest in the land to the trustees of the school, and must pay the
reasonable costs to the GB in connection with the transfer.

2 Under paragraph 17 of schedule 3 of the Prescribed Alterations Regulations
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School premises and playing fields

Under the School Premises (England) Regulations 2012, all schools maintained by
local authorities are required to provide suitable outdoor space in order to enable
physical education to be provided to pupils in accordance with the school curriculum;
and for pupils to play outside safely.

Guidelines setting out suggested areas for pitches and games courts are in place
although the department has been clear that these are non-statutory.
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6: Statutory process: foundation proposals

Changing category to foundation, acquiring a foundation
trust and/or acquiring a foundation majority

A ‘foundation trust school’ is a foundation school with a charitable foundation
complying with the requirements set out in SSFA 19983, These include that the
foundation trust must have a charitable purpose of advancing education and must

promote community cohesion.

The term ‘acquire a foundation majority’ means acquiring an instrument of
government whereby the school’s foundation trust has the power to appoint a
majority of governors on the GB.

Where a school’s GB considers changing category to foundation or acquiring a
foundation trust and/or acquiring a foundation majority on the school’s GB, the
following five-stage statutory process must be followed:

Stage Description Timescale Comments
Stage 1 | Initiation The GB considers a change of
category to foundation/acquisition
of a foundation trust/acquisition of
a foundation majority
Stage 2 | Publication Having gained consent where
appropriate
Stage 3 | Representation Must be 4 As set out in the prescribed
(formal weeks alteration regulations.
consultation) The LA may refer a foundation
trust proposal to the Schools
Adjudicator during this period if it
considers the proposal to have a
negative effect on standards at
the school
Stage 4 | Decision The GB must Unless the LA has referred the
decide within 12 | proposal to Schools Adjudicator at
months of the Stage 3
date of
publication
Stage 5 | Implementation No prescribed Must be as specified in the

timescale

statutory notice, subject to any
modifications agreed by the
decision-maker

13 Section 23A
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Initiation

For a proposal to change the category of a school to a foundation school, the GB
should inform the LA in writing, at least seven days in advance of a meeting, if a
motion to consult on a change of category proposal is to be discussed.

Before the GB can publish a proposal to change category from a voluntary school to
a foundation school, the existing trustees and whoever appoints the foundation
governors must give their consent.

Publication

A statutory proposal must contain sufficient information for interested parties to make
a decision on whether to support or challenge the proposed change. Part 1 of
Schedule 1 to the Prescribed Alterations Requlations specifies the information that
the statutory proposal must contain. Further details on the publication stage can be
found in Part 5.

Representation (formal consultation)

The representation period starts on the date of the publication of the proposal and
must last four weeks. During this period, any person or organisation can submit
comments on the proposal to the GB, to be taken into account when the decision is
made.

During the representation period, the LA has the power to require the referral of a
proposal to acquire a foundation trust/foundation majority to the Schools Adjudicator
for decision, if they consider it will have a negative impact on standards at the
school.

The LA does not have this power in respect of a proposal solely to change the
category to foundation.

Where a proposal is referred to the Schools Adjudicator, the GB must forward any
objections or comments it has received to the Schools Adjudicator within one week
of the end of the representation period.

4 However, where such a proposal is related to a proposal to acquire a trust, then the whole set of proposals will
be referred to the Schools Adjudicator:
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Decision

Unless a proposal has been referred to the Schools Adjudicator (as set out above),
the GB will be the decision-maker and must make a decision on the proposal within
12 months of the date of publication of the proposal.

Where a proposal to acquire a foundation trust or a foundation maijority is linked to a
proposal to change category to a foundation school, they will be decided together.

When issuing a decision, the decision-maker can:

reject the proposal;

approve the proposal without modification;

approve the proposal with modifications, having consulted the LA;

approve the proposal with or without modifications but conditional upon:

o the making of any scheme relating to any charity connected with the
school; and

o the establishment of a foundation>.

Where the LA has referred a proposal to acquire a foundation trust/foundation
majority to the Schools Adjudicator for decision, any related proposal(s) (including a
change of category to foundation) will also fall to be decided by the Schools
Adjudicator.

Decision-makers should consider the impact of changing category to foundation
school, and acquiring or removing a foundation trust on educational standards at the
school. In assessing standards at the school, the decision-maker should take
account of recent reports from Ofsted and a range of performance data. Recent
trends in applications for places at the school (as a measure of popularity) and the
local reputation of the school may also be relevant context for a decision.

If a proposal is not considered strong enough to significantly improve standards at a
school that requires it, the decision maker should consider rejecting the proposal.
Foundation trusts have a duty'® to promote community cohesion, and decision-
makers should carefully consider the foundation trust’s plans for partnership working
with other schools, agencies or voluntary bodies.

5 As defined in section 23A of the SSFA 1998
'8 Under section 23A(6) of the SSFA 1998
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Foundation schools acquiring a foundation trust

For foundation trust schools the decision-maker should be satisfied that the following
criteria are met for the proposal to be approved:

e the proposal is not seeking for a school to alter, acquire, or lose a
designated religious character. These alterations cannot be made simply
by acquiring a foundation trust;

e the necessary work is underway to establish the foundation trust as a
charity and as a corporate body; and

e that none of the foundation trustees are disqualified from exercising the
function of foundation trustee, either by virtue of:

o disqualifications from working with children or young people;

o not having obtained a criminal record check certificate’;

o Charities Act 20118 which disqualify certain persons from acting
as charity trustees.

Suitability of partners

Decision-makers will need to be satisfied of the suitability of foundation trust partners
and members. They should use their own discretion and judgement in determining
on a case-by-case basis whether the reputation of a foundation trust partner is in
keeping with the charitable objectives of a foundation trust, or could bring the school
into disrepute. However, the decision-maker should make a balanced judgement,
considering the suitability and reputation of the current/potential foundation trust.

The following sources may provide information on the history of potential foundation
trust partners:

e The Health and Safety Executive Public Register of Convictions'°

e The Charity Commission’s Register of Charities; and

e The Companies House web check service.

7 Under section 113A of the Police Act 1997

'8 section 178 onwards

9 Appearance on this database should not automatically disqualify a potential trust member; decision-makers will
wish to consider each case on its merits
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Within one week of making a decision the GB must publish a copy of the decision
(together with reasons) on the website where the original proposal was published
and send copies to:

e the LA;
e the local Church of England diocese; and
e the local Roman Catholic diocese.

Where a proposal has been decided by the GB and is to change the category of a
VA school to foundation (with or without the acquisition of a foundation
trust/foundation maijority), the following bodies have the right of appeal to the
Schools Adjudicator??:

o the LA;
e the local Church of England diocese(s); and

e the local Roman Catholic diocese(s).

Conditional approval

For many types of proposal, decision-makers may make their approval conditional
on certain prescribed kinds of events?. The decision-maker must set a date by which
the condition should be met but can modify the date if the proposer confirms, before
the date expires, that the condition will be met later than originally thought.

The proposer should inform the decision-maker when a condition is met. If a
condition is not met by the date specified, the proposal should be referred back to
the decision-maker for fresh consideration.

Implementation

The GB must implement any approved proposal by the approved implementation
date, taking into account any modifications made by the decision-maker.

Within one week of implementation, the GB must provide information to the
Secretary of State?? about foundation proposals that have been implemented.
Copies of the statutory proposals and decision record should be submitted to

20 The specific circumstances in which a referral can be made are prescribed under paragraph 15 of Schedule 1
to the Prescribed Alterations Regulations:

21 under paragraph 16 of Schedule 1 to the Prescribed Alterations Regulations

22 Paragraph 18 of Schedule 1 of the Prescribed Alterations Regulations
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schoolorganisation.notifications@education.gov.uk in order for the school record to
be updated on GIAS.

Modification post determination

Modifications can be made to a proposal by the governing body after determination but
before implementation.

Revocation

If the proposer no longer wants to implement an approved proposal they must
publish a revocation proposal to be relieved of the duty to implement, as set out in
Paragraph 19 of Schedule 1 of the Prescribed Alterations Regulations.

Governance and staffing issues

Schedule 4 of the Prescribed Alterations Regulations provides further information on
the requirements about:

¢ the revision or replacement of the school’s instrument of government;
e reconstitution or replacement of the GB;

e current governors continuing in office;

e surplus governors;

e transfer of staff; and

e transitional admission arrangements.

Land transfer issues

Requirements as to land transfers, when a school changes category or acquires a
foundation trust, are prescribed in Schedule 5 of the Prescribed Alterations
Regulations.
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Removing a foundation trust and/or removing a foundation majority

There are five or six statutory stages (depending on the proposal and circumstances)
to remove a foundation trust and/or to reduce a foundation majority. It may be
triggered in two different ways — either by a majority or a minority of the GB:
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Stage Description Timescale Comments
Stage 1 | Initiation Majority
A majority of governors
considers publishing a
proposal to remove a
foundation trust/reduce the
number of governors
appointed by the foundation.
or
Minority
A minority (of not less than a
third of the governors) notify
the clerk of the GB of their
wish to publish a proposal to
remove a foundation
trust/reduce the number of
governors appointed by the
foundation
Stage 2 | Land Issues If not resolved within | In cases of removing
3 months, disputes foundation trusts, the GB,
: must be referred to trustees and the LA must
(applicable only the Schools resolve issues related to land
to removal of T
Adjudicator and assets before a proposal
trusts) ) :
is published
Stage 3 | Consultation Majority Majority
A minimum of 4 It is for the GB to determine
weeks is the length of consultation
recommended.
or
Minority
No consultation
required
Stage 4 | Publication and | Majority
representation | g week
representation
period.
or
Minority
41




Stage Description Timescale Comments

Where there are no
land or asset issues —
publish within 3
months of receipt of
notice by GB clerk —
followed by a 6-week
representation

period.

Where there are land
issues, publish within
1 month of receipt of
School Adjudicator’s
determination —

followed by a 6-week
representation period

Stage 5 | Decision Within 3 months A proposal initiated by a
minority of governors may
not be rejected unless at
least two-thirds of the GB are
in favour of the rejection

Stage 6 | Implementation | No prescribed But must be as specified in
timescale the statutory notice, subject
to any modifications agreed
by the decision-maker

Initiation

A proposal for removing a foundation trust and/or removing a foundation majority can
be triggered by:

a) a majority?® of the GB or a committee deciding to publish a proposal.
The decision to publish must be confirmed by the whole GB at a
meeting held at least 28 days after the meeting at which the initial
decision was made; or

b) at least one-third?* of the governors requesting in writing to the clerk of
the GB, that a proposal be published. No vote of the GB is required as
they are obliged to publish a proposal. To prevent on-going challenges

23 Regulation 4 of the Removal Regulations
24 Regulation 5 of the Removal Regulations
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there are a number of prescribed circumstances?® in which there is no
obligation to follow the wishes of the minority of governors.

Land and assets (when removing a foundation trust)

Before publishing proposals to remove a foundation trust, the GB must reach
agreement with the trustees and LA on issues relating to the school’s land and
assets. Where such issues remain unresolved within three months of the initial
decision (majority) or receipt of notice by the clerk (minority), they must be referred
to the Schools Adjudicator for determination.

On the removal of the foundation trust, all publicly provided land held by the
foundation trust for the purposes of the school will transfer to the GB26. Where the
land originated from private sources (for example, where land was gifted on trust),
the land will transfer to the GB in accordance with a transfer agreement, providing for
consideration to be paid by the GB to the foundation trust where appropriate.
However, there may be land which has benefited from investment from public funds
which remains with the trustees under the transfer agreement.

Alternatively, there may have been investment by trustees in the publicly provided
land or from public funding in the land provided by the trustees. In either of these
cases, it may be appropriate for either the trustees or the public purse to be
compensated. The possibility of stamp duty land tax may also need to be taken into
account.

The Schools Adjudicator will announce its determination in writing to both parties.

Consultation

Where a minority of governors initiated the process, this stage does not apply.

Where a majority of governors initiated the process, before publishing a proposal the
GB must consult:

families of pupils at the school,;

teachers and other staff at the school;

the trustees and, if different, whoever appoints foundation governors;

the LA;

25 See regulation 5(4) of the Removal Regulations
26 By virtue of regulation 17(1) of the Removal Regulations
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e the GBs of any other foundation or foundation special schools maintained by
the same LA for which the foundation acts as a foundation;

e any trade unions who represent school staff;

¢ if the school has been designated as having a religious character, the
appropriate diocesan authority or other relevant faith group in relation to the
school;

e any other person the GB consider appropriate.

Publication

Where the decision to publish a proposal was made by a majority of governors, the
GB at this stage must decide whether to go ahead with publishing the proposal.

Where the decision to publish a proposal was made by a minority of governors and
there are no land issues to be determined, the GB must publish the proposal within 3
months of the receipt of the notice by the clerk. If land issues were referred to the
Schools Adjudicator, the proposal must be published within 1 month of receipt of its
determination.

Proposals to remove a foundation trust or to alter the instrument of government so
that foundation governors cease to be the majority of governors must contain the
information set out in The School Organisation (Removal of Foundation, Reduction
in Number of Foundation Governors and Ability of Foundation to Pay Debts)
(England) Regulations 2007. Further details on the publication stage can be found in
Part 5.

At the same time as publishing the proposals, the GB must send copies of the
proposals to the LA, trustees, and the Secretary of State via
schoolorganisation.notifications@education.gov.uk.

Representation

The representation period starts on the date of the publication of the proposal and
must last six weeks. During this period, any person or organisation can submit
comments on the proposal to the GB to be taken into account when the decision is
made.

Unlike the foundation trust acquisition process, there is no power for the LA to refer a
proposal to the Schools Adjudicator to remove a school’s foundation trust or to
reduce the number of governors appointed by the foundation trust. However, GBs
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must bear in mind that failure to follow the requirements of the statutory process
could lead to a complaint to the Secretary of State under Section 496/497 of the
Education Act 1996, and/or ultimately be challenged through judicial review.

Decision

The GB is the decision-maker for a removal proposal and must determine the
proposal within 3 months of the date of its publication.

If a proposal was brought forward by a majority of governors, then it may be
determined by a majority vote of those governors present?”.

If a proposal was brought forward by a minority of governors, then the GB may not
reject the proposal unless two thirds or more of the governors indicate that they are
in favour of its rejection?.

When deciding a proposal for the removal of a foundation trust, the GB should
consider the proposal in the context of the original proposal to acquire the foundation
trust, and consider whether the foundation trust has fulfilled its expectations. Where
new information has come to light regarding the suitability of foundation trust
partners, this should be considered.

All decisions must be taken in accordance with the processes prescribed in The
School Governance (Roles, Procedures and Allowances) (England) Regulations
2013-2°.

The GB must notify the relevant LA, trustees and the Secretary of State via
schoolorganisation.notifications@education.gov.uk of their decision.

Implementation

The GB is under a statutory duty to implement any approved proposal, as published,
by the approved implementation date, taking into account any modifications made. In
changing category, an implementation period begins when the proposal is decided
and ends on the date the proposal is implemented. During this period the LA and GB
are required to make a new instrument of government for the school, so enough time
must be built into the timeframe for this to happen. The GB must then be
reconstituted in a form appropriate to the school’s new category and also in
accordance with the appropriate instrument of government taking into account the
School Governance (Constitution) (England) Regulations 2012.

27 As per the School Governance (Roles, Procedures and Allowances) (England) Regulations 2013
28 As per regulation 11(2) of the Removal Regulations:
29 Except as otherwise provided by the Removal Regulations.
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When removing a foundation trust or a foundation majority, a governor may continue
as a governor in the corresponding category (e.g. staff governor, parent governor) if
that category remains under the new instrument of government. A member of a
current GB who continues as a governor on these grounds holds office for the
remainder of the term for which he or she was originally appointed or elected. Where
a school with a religious character has no foundation trust, the GB must appoint
partnership governors with a view to ensuring that the religious character of the
school is preserved and developed in accordance with the School Governance
(Constitution) (England) Regulations 2012. There is nothing to prevent the
appointment of a former foundation governor being reappointed by the GB as a
partnership governor.

The terms of the trust on which land is held for a voluntary or foundation school often
include very specific provisions regarding the conduct of the school and the use of
any fund held by the foundation trust for the use of the school and premises. When
making a proposal to change category, proposers will need to consider whether the
current terms on which the school’s land is held on trust allows for the change in
category proposed. If in doubt, or if a variation in the foundation trust is clearly
necessary, promoters and the relevant site trustees are advised to make early
contact with the Charity Commission to apply for the terms of the trust to be varied
under the relevant trust law.

Modification of proposals

Modifications can only be made to the implementation date and the proposed
constitution of the governing body.
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Annex A: Information to be included in a prescribed
alteration statutory proposal

A statutory proposal for making a prescribed alteration to a school must contain
sufficient information for interested parties to make a decision on whether to support
the proposed change. A proposal should be accessible to all interested parties and
therefore use ‘plain English’.

Proposers will need to be mindful of the factors that will inform the decision-makers
assessment when determining the proposal.

As a minimum, the department would expect a proposal to include:

school and LA details;
description of alteration and evidence of demand;

objectives (including how the proposal would increase educational standards
and parental choice);

the effect on other educational institutions within the area;

project costs and indication of how these will be met, including how long-term
value for money will be achieved;

implementation plan; and

a statement explaining the procedure for responses: support, objections and
comments.
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Annex B: Further Information

This guidance primarily relates to:

The School Organisation (Prescribed Alterations to Maintained Schools)
(England) Reqgulations 2013
www.legislation.gov.uk/uksi/2013/3110/contents/made

The School Organisation (Removal of Foundation, Reduction in Number of
Foundation Governors and Ability of Foundation to Pay Debts) (England)
Regulations 2007 www.legislation.gov.uk/uksi/2007/3475/contents/made

The School Organisation (Requirements as to Foundations) (England)
Regulations 2007 www.legislation.gov.uk/uksi/2007/1287/contents/made

The Education and Inspections Act 2006
www.legislation.gov.uk/ukpga/2006/40

The School Standards and Framework Act 1998
www.legislation.gov.uk/ukpga/1998/31/contents

It also relates to:

The School Organisation (Establishment and Discontinuance of Schools)
Regulations 2013 www.legislation.gov.uk/uksi/2013/3109/contents/made

The School Governance (Constitution) (England) Regulations 2012
www.legislation.gov.uk/uksi/2012/1034/contents/made

The School Governance (Constitution and Federations) (England)
(Amendment) Requlations 2014
www.legislation.gov.uk/uksi/2014/1257/pdfs/uksi_20141257 en.pdf

The School Governance (Miscellaneous Amendments) (England) Requlations
2015 www.legislation.gov.uk/uksi/2015/883/pdfs/uksi_20150883_en.pdf

The School Governance (New Schools) (England) Requlations 2007
www.legislation.gov.uk/uksi/2007/958/pdfs/uksi_20070958 en.pdf

The School Governance (Roles, Procedures and Allowances) (England)
Regulations 2013 www.legislation.gov.uk/uksi/2013/1624/contents/made

The Childcare Act 2006 www.legislation.gov.uk/ukpga/2006/21/contents

The School Premises (England) Regulations 2012
www.legislation.gov.uk/uksi/2012/1943/contents/made
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Making Significant Changes to an Existing Academy
www.gov.uk/government/publications/making-significant-changes-to-an-
existing-academy

Academy/Free School Presumption — departmental advice
www.gov.uk/government/publications/establishing-a-new-school-free-school-
presumption

Establishing New Maintained Schools — departmental advice for local
authorities and new school proposers
www.gov.uk/government/publications/establishing-new-maintained-schools

The School Admissions Code www.gov.uk/government/publications/school-
admissions-code--2

Education Act 1996 www.legislation.gov.uk/ukpga/1996/56/contents

Equality Act 2010 www.legislation.gov.uk/ukpga/2010/15/contents

Police Act 1997 www.legislation.gov.uk/ukpga/1997/50/contents

Charities Act 2011 www.legislation.gov.uk/ukpga/2011/25/contents

Public Sector Equality Duty www.equalityhumanrights.com/en/advice-and-
guidance/public-sector-equality-duty

Home-to-school travel and transport - GOV.UK
www.gov.uk/government/publications/home-to-school-travel-and-transport-
guidance

Get information about schools - GOV.UK www.get-information-
schools.service.gov.uk/

Consultation principles: guidance - GOV.UK
www.gov.uk/government/publications/consultation-principles-guidance

School land and property: protection, transfer and disposal - GOV.UK
www.gov.uk/guidance/school-land-and-property-protection-transfer-and-
disposal
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Annex C: Contact details for RSC offices

East and North East London - RSC.EASTNELONDON@education.gov.uk
e North - RSC.NORTH@education.gov.uk

e East Midlands and Humber - EMH.RSC@education.gov.uk

e Lancashire and West Yorkshire - LWY.RSC@education.gov.uk

e South Central England and North West London -
RSC.SCNWLON@education.gov.uk

e South East and South London - RSC.SESL@education.gov.uk
e South West - RSC.SW@education.gov.uk
e West Midlands - RSC.WM@education.gov.uk
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Appendix 5 — Public Report

SCHOOL ORGANISATION PROPOSAL:

St Mary’s CE Primary School

Proposal by the Governing Body to Change the Status of the School from Voluntary
Controlled (VC) to Voluntary Aided (VA) Consultation with Councillors

Councillor Name

Date

Method of
Consultation

Comments

Cllr. Tristan Chatfield
Ward Councillor
Weoley & Selly Oak

28" February 2019

E Mail

No comments received

CllIr. Julie Johnson
Ward Councillor
Weoley & Selly Oak

28" February 2019

E Mail

No comments received

Mr Steve McCabe
MP Selly Oak

28" February 2019

E Mail

No comments received
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